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Pledge Banking House Secure Deposits Void 
Against Public Policy 


deed trust its banking house, given bank 
city secure municipal deposits void under the statutes 
South Dakota and the city will not permitted enforce 
any rights under the deed. Furthermore, such deed void 
against public policy, even though both parties the trans- 
action believe that the deed legal and enforceable and even 
though the deed was given with the knowledge and approval 
the superintendent banks. recent decision the 
Supreme Court South Dakota, Ruden, Superintendent 
Banks, City Platte, 252 32, deed this kind 
was declared void action brought the banking super- 
intendent after the failure the bank which the deed had 
been given. The following paragraphs are quoted from the 
court’s opinion: 


For complete understanding the contentions the respective 
parties this appeal, necessary bear mind the origin and 
history certain portions our statute law, which may outlined 
follows: 


Section 8984, 1919, had its origin section 33, art. 
222, Laws 1909. this statute (subject certain exceptions 
subsequently therein specified) and always has been provided, 
set out the first sentence thereof, that bank, banker bank 
officer shall give preference any depositor creditor pledging 
the assets the bank collateral statute was 
amended section 37, article chapter 102, Laws 1915; chapter 
29, Laws 1918; chapter 124, Laws 1919; chapter 92, Laws 1925; 
chapter 53, Laws 1927; and chapter 50, Laws 1933, but the prohibi- 
tion above quoted has never been omitted. 

Section 6344, 1919, originated section 122, chapter 119, 
Laws 1913 (the act providing for commission governed cities), and 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §362. 
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first enacted provided that the board city commissioners should 
annually designate depositary for city funds, and that the board 
should require the depositary selected “to furnish good 
ficient bonds other security for the safe-keeping and repayment 
all money deposited,” the nature the “other security” being 
manner specified. This statute was amended chapter 272, Laws 
1919; chapter 236, Laws 1925; and chapter 188, Laws 1929. 


Two years after the inception the act which presently became 
section 6344, there was passed the act providing for guaranty 
deposits state banks, being article 102, Laws 1915, the history, 
origin, and operation which are fully discussed State rel. 
the Bank Guaranty Law was provided that bank which had 
complied with the provisions that law should “be required give 
any further security bond for the purpose becoming deposi- 
tory for any public funds.” While this provision the Bank Guar- 
anty Law perhaps rendered impossible compel the furnishing 
undertaking order become depositary, nevertheless, did 
not prohibit the giving such undertaking nor render the same 
void fact, given and taken and otherwise lawful. Lyman County 
Whitbeck (1929) 317, 223 204. 

The 1925 Legislature attempted chapter 99, Laws 1925, 
repeal the Bank Guaranty Law, although such act never became effec- 
tive because the invocation the referendum thereon. The same 
session the Legislature passed chapter 236, Laws 1925, amending 
section 6344, 1919, and for the first time undertook make 
any specification what particular securities might required 
taken municipality from its depositary bank. Chapter 236 
provided that the municipality should require good and sufficient 
bond, approved such governing body, such other security 
hereinafter referred to, approved such governing body, for the 
safe-keeping and repayment all moneys deposited,” and the act 
further provided: “Other security than bond required furnished 
and approved under the provisions this act shall consist bonds, 
certificates indebtedness, treasury certificates the United States, 
bonds any Federal Land Bank Federal Intermediate Credit 
Bank Joint Stock Land Bank the United States, bonds 
any territorial insular possession the United States, bonds 
securities any kind issued the State South Dakota, 
bonds any state territory the United States, bonds any 
school district municipality within the State South Dakota, 
warrants any county within the State South Dakota.” 
further amendment, chapter 188, Laws 1929, the specification 
securities that might thus required, given, and taken was broadened 
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adding the list thereof, set out chapter 236, Laws 1925, 
above quoted, the words “or other securities acceptable the govern- 
ing body.” 

above stated, section 8984 had its origin 1909 part the 
Banking Law this state, while section 6344 originated 1913 
part the Municipal Corporation Law this state. the opinion 
this court rehearing Hirning Toohey (November 15, 1926) 
457, 210 723, was held that section 6344 did not, 
view section 8984 and the then provisions the Bank Guaranty 
Law, authorize bank pledge its assets secure municipal 
deposits, the case arising prior the amendment section 6344 
chapter 236, Laws 1925. 

After the decision Hirning Toohey, supra, and perhaps 
avoid any possibility that the reasoning said decision might 
availed prevent pledge bank assets secure municipal funds 
even after the repeal the Bank Guaranty Law and after the amend- 
ment section 6344, chapter 236, Laws 1925, the Legislature, for 
the first time, incorporated previously existing statutory provisions 
with reference securing public funds into the banking law itself, 
amending section 8984 (by chapter 53, Laws 1927) read part 
follows: bank shall give preference any depositor 
creditor pledging the assets the bank collateral security; 
provided, that state bank may deposit with the Treasurer the 
United States much its assets, not exceeding its capital and 
surplus, may necessary, under the Act Congress approved 
June 25, 1910, and all amendments thereof, qualify depository 
for postal savings funds and other government deposits; and pro- 
vided further that State Bank may deposit security for public 
moneys, with the State Treasurer, any county treasurer, treasurer 
any municipal corporation, such trustee may agreed upon, 
any the following securities; bonds, certificates indebtedness, 
treasury certificates the United States, bonds any Federal Land 
Bank Federal Intermediate Credit Bank Joint Stock Land Bank 
the United States bonds any territorial insular possessions 
the United States, bonds, warrants securities any kind 
issued the State South Dakota, bonds warrants any 
county, township, school district, municipal corporation, the 
State South Dakota, first real estate mortgages farm lands 
within said county, bonds any State territory the United 
States order qualify depositaries state, county and munic- 
ipal may noted that this 1927 amendment ‘section 
8984 fails include permission deposit pledge generally “other 
securities acceptable the governing body,” and noted that 
the 1929 Legislature when, chapter 188, Laws 1929, they added 
those words the list securities permitted pledged pursuant 
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section 6344 previously amended chapter 236, Laws 1925, 
failed make any corresponding change amendment section 
8984, amended chapter 53, Laws 1927 (and incidentally those 
words were not added section 8984 when was again amended 
chapter 50, Laws 1933). 

Upon this state the law, the contentions appellant (banking 
superintendent) the instant case may summarized follows: 
That neither sections 8984 nor 6344 their original form 
amended specifically authorizes banking corporation execute 
mortgage upon its banking house security for the deposit munic- 
ipal funds; that the public policy this state that bank shall 
not pledge its assets secure deposits indicated the express 
prohibition which has always existed the first sentence section 
8984 and inferable from the decisions this court Hirning 
Toohey, supra, and Smith First Nat. Bank Sherman, 
320, 239 842; that consequence any statute permitting the 
pledging assets secure municipal deposits, being derogation 
the established public policy this state, must strictly con- 
strued, and any attempted furnishing security for municipal 
deposits which does not fall clearly and definitely within the express 
permission the statute must deemed ultra vires, contrary 
public policy, and void. 

Respondent, the other hand, contends that, whatever may have 
been the case previously, least since 1925 and the attempted repeal 
the Bank Guaranty Law and the amendment section 6344, 
chapter 236, Laws 1925, hereinbefore recited, has been the public 
policy this state that banks might pledge their assets security 
for the deposit municipal funds; that the statutes permitting such 
pledging assets should liberally construed; that the specifieation 
assets which might pledged chapter 236, Laws 1925, and 
amendatory acts, was for the protection the public funds, but not 
intended limitation upon the powers the bank (Bliss Mason, 
121 Neb. 484, 237 581); that consequence, the bank having 
given the mortgage question security for the deposit the 
municipal funds, and the city having accepted and approved it, the 
transaction should deemed valid, not ultra vires, and enforceable 
according its terms. 

not necessary this case decide the respective contentions 
the parties above set out their broadest implications, and 
shall not undertake do. Admittedly, neither section 8984 nor 
section 6344, nor any amendments either, specifically authorize 
bank mortgage its banking house secure municipal deposits. 
Whether bank might lawfully pledge any assets whatever for the 
securing municipal deposits other than such assets are expressly 
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set forth the sections above mentioned and the amendatory acts, 
not now undertake All the assets which these statutes 
list permissible pledge for securing municipal deposits are what 
accountant would denominate “current assets,” that is, assets 
which the ordinary course the business will ultimately con- 
verted into cash. The banking house the corporation, the other 
hand, what the accountant would call “fixed asset,” that is, 
asset which essential the continuance the undertaking and the 
proper operation the business. Whether not banks this state 
may pledge current assets, other than those specifically enumerated 
the permissive statutes, for the securing municipal deposits, need 
not and not now decide. are convinced that there statute 
this state which expressly implication, upon any proper 
interpretation, authorizes permits bank mortgage hypothe- 
cate its fixed capital assets security for municipal deposits, and 
any attempt must fall within the prohibition the first 
sentence section 8984, 1919, the effect that bank shall 
give preference any depositor creditor pledging the assets 
the bank collateral security. Whether bank may pledge its 
assets secure deposits, either public private, the absence 
any statutes relating the subject, question upon which the 
authorities are conflict. See Annotations, 1456 and 
cases cited; 1412 and cases cited; Col. Law Rev. 1065; 
State Bank, etc., Stone, 261 175, 184 750; Pixton 
Perry, Utah, 129, 269 144; First Am., Town Palm 
Beach, Fla. 247, 117 So. 900, 1398. Whatever may 
the situation far concerns current assets, entirely certain 
that bank which compelled resort the secret hypothecation 
its banking house secure retain the deposit municipal funds 
likely long exist, and the public impolicy such transactions 
very plain. are the opinion that the transaction here involved 
contrary public policy, within the prohibition the first sentence 
section 8984, 1919, and without the permission, express 
implied, any statute this state. follows that the giving the 
mortgage question was ultra vires, and that the same not enforce- 
able against the interests creditors the failed bank. Smith 
First Nat. Bank Sherman, supra. The bank having failed and the 
controversy the present time being, substance, between respond- 
ent city and appellant representing the rights creditors the 
failed bank, the position the city cannot aided the fact that 
both the city and the bank may have believed that the transaction 
was legitimate and enforceable according its terms when made 
the fact that the transaction was had with the knowledge and 
approval the then superintendent banks. 
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Sale Asset Estate Inadequate Price 


Where the executor administrator estate sells 
asset belonging the estate inadequate price, persons 
interested the estate will entitled have the sale set 
aside. making such sale the duty the executor 
administrator exercise the same degree judgment and 
prudence that individual would exercise disposing his 
own property. the fiduciary not informed the value 
the property being sold, his duty acquire the required 
information. 

These rules were applied the Court Appeals 
Maryland the case Park Tilford Import Corporation 
Nash, 171 Atl. Rep. 339. 

The asset involved this case was the trade-mark “Hunter 
Rye” used brand whisky manufactured William 
Lanahan Son Baltimore for many years prior adop- 
tion the Prohibition Amendment the Federal Constitu- 
tion. 

The trade-mark was originally the property William 
Lanahan, who died prior the adoption the Prohibition 
Amendment. passed his widow under the residuary 
clause his died 1920, leaving will which 
she named one Burke executor and designated the Safe 
Deposit Trust Company Baltimore successor case 
Burke’s death, resignation, disqualification refusal act. 
Burke administered the assets the estate prior his death, 
which occurred 1923. 

The trade-mark “Hunter Rye” was not inventoried 
him, nor disposed of, because, the time his appointment, 
the Eighteenth Amendment was force and the trade-mark 
was not regarded having any commercial value. 

When became evident, along July, 1933, that the 
Amendment was headed for repeal the trust com- 
pany applied for and obtained letters bonis non (letters 
covering the unadministered assets estate) for the pur- 
pose administering upon the remaining asset the estate, 
the “Hunter Rye” trade-mark, which, through repeal, would 
take renewed value. 
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The trade-mark was then sold private sale, pursuant 
order the court, Park Tilford Import Corporation 
for $15,000. The heirs law Mrs, Lanahan thereupon 
filed objections the sale upon the ground inadequacy 
price. 

The evidence, might expected, was conflicting. One 
witness, testifying those objecting the sale, 
stated that was connected with firm which had been 
the business manufacturing whisky since 1885, that the 
Lanahans one time were shipping 2,000 cases day, that 
now, soon “things get straightened out” should 
possible ship least 100 cases day and that, royalty 
basis, the trade-mark should worth $30,000 year. 
declared that $15,000 was ridiculous offer and that, his 
opinion, the trade-mark was worth quarter million 
dollars under any conditions.” 

witness, testifying support the sale, answer 
question the value the trade mark, stated: would 
say that the commercial value—I not speaking the 
speculative value—of ‘Hunter Rye’ trade-mark today prac- 
tically negligible. Speculative value would call whatever 
you could get for thought that $5,000 would fair 
price. 

The objectants introduced evidence the effect that they 
had received offers from other parties who were willing pay 
more than the price which the trade-mark had been sold. 
The objections the sale were sustained the lower court 
and this was affirmed appeal, the appellate court saying: 


After full consideration the evidence produced the value 
“Hunter Rye” trade-mark and the good will connected therewith, 
cannot escape the conclusion that the amount $15,000 named 
the consideration the sale the Safe Deposit Trust 
Company, administrator, the Park Tilford Import Corporation, 
was inadequate. 

Mere inadequacy price, however, standing alone, not sufficient 
vacate sale, unless gross and inordinate indicate 
some mistake unfairness the sale, for which the purchaser 
responsible, misconduct fraud the part the trustee making 
the sale (citing cases). 
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said, speaking through Judge Offutt, Long Worden, 
148 Md. 115, 128 745, 748, while “mere inadequacy price not 
sufficient justify the court setting aside sale unless 
gross itself afford evidence negligence bad faith; yet 
may considered the court estimating the effect any error, 
default, dereliction assignee trustee selling property.” 

the sale the trade-mark and good will, was the duty the 
administrator exercise the same degree judgment and prudence 
owner would have done the sale his own property. the 
administrator was without knowledge the value the trade-mark 
and good will, should have made proper effort have learned its 
value, and the greater the difficulty learning its value, the greater 
was the effort required the administrator. There can assur- 
ance sale being fair and just the owners, unless the seller has 
some adequate knowledge the value the property which 
sell. Robertson Mfg. Co. Chambers, 113 Md. 232, 287; 
Hubbard Jarrell, Md. 83; Hopper Hopper, Md. 402, 
611; Carroll Hutton, Md. 676, 1081. 

this case not think the evidence discloses that the admin- 
istrator made the proper effort ascertain the value the property 
and bring properly into the market, and, result which, 
did not obtain therefor fair and adequate price. 

The order the orphans’ court, upon which the sale 
ported have been made, was passed August 22, 1933. this 
order the property was have been sold private sale for not less 
than the appraised value thereof. The appraisement was made 
August 16th, and returned August 18th while the actual sale was 
made and the purchase price therefore paid early the 10th 
August, time when, not only the appraisement had not been made 
which the administrator was controlled the sale, that 
the property was not sold for less than the appraised value, but 
also before the passage order authorizing the sale the 
property. 

true that when the property was appraised, its value was 
placed $15,000 appraisers appointed the orphans’ court, 
and this was the amount which the property was sold. Just how 
that happened not disclosed the record, but event could 
the administrator, the sale made before August 10th, have 
been aided helped any way determining the value the 
property this appraisement subsequently made, and not shown 
the record that any attempt was made ascertain whether the 
price which this property was sold was adequate price, except 
far Mr. Lee wrote the letters the persons mentioned, inviting 
them make bid which they did not see fit do. These persons 
may may not have been interested purchasing the trade-mark. 


| 
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They were heard from not later than o’clock July 18th, 
and they were not heard from that time, the offer Park 
Tilford was thereafter, that day, accepted; and the same day, 
letters testamentary were applied for and issued the Safe Deposit 
Trust Company—whether before after said acceptance and sale 
not shown. The property sold was considerable value, though 
its real value was difficult ascertainment because its character. 
The fact that was sold private sale, and not public 
sale, which latter case the sale would have been advertised, did not 
prevent from being advertised sold private sale, where 
notice would have been given the public, including those interested 
its purchase, that was for sale, giving them opportunity 
purchase, and thereby bringing more properly into the market. 

may also said that, this property was ordered and 
was sold private sale, the administrator was subjected higher 
degree care and attention relation the duties imposed upon 
him, than would have been had the property been sold public 
sale. Weinstein Boyd, Md. 228, 110 506; Shirk Soper, 
144 Md. 269, 124 911. 


Forged Indorsement Passes Good Title Under 
Laws Continental Europe 


Banks, which receive for collection checks originating 
this country and sent payees Europe, will interested 
recent decision the United States Court 
Appeals, involving such check collected New York 
bank, being discovered later that the payee’s indorsement 
the check had been forged Jugo-Slavia. United States 
Guaranty Trust Co. New York. 

pointed out Mr. Matthew Murray, Jr., Resident 
Attorney the Guaranty Trust Company, this decision 
one great value banking institutions collecting items 
this kind, definitely settles the law this important 
question. 

The facts show that the United States drew the Treas- 
urer the United States check dated October 29, 1921, 
and sent the payee Jugo-Slavia. Some person, appar- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §512. 
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ently unknown, forged the payee’s indorsement the check 
and transferred the Merkur Bank which took for value 
and without notice the forgery, about November 30, 1921. 
This bank indorsed and transferred the check the Slavenska 
Bank, which also received the check for value and good 
faith. latter bank indorsed the check and forwarded 
the defendant, Guaranty Trust Company, New York, 
which turn received the check for value and without notice 
the forgery. This was about December 21, 1921. 
The defendant collected the check due course from the 
United States. 

About April 27, 1926, the United States learned that the 
payee’s indorsement the check was forgery and demanded 
reimbursement from the defendant. Upon the defendant’s re- 
fusal repay the amount, this action was brought. Under 
the laws the United States and England, the defendant 
would liable. Section the Uniform Negotiable 
Instruments Act provides that title negotiable instru- 
ment can transferred forged signature. The inno- 
cence good faith the transferee has bearing the 
matter. drawee bank pays check bearing forged 
indorsement, will permitted recover the amount from 
the party whom the money was paid. There are exceptions 
this rule where appears that the payment due the 
drawee’s negligence. For instance, where drawee bank paid 
check after payment had been stopped the drawer, 
held that the bank could not recover the money from the 
person whom was paid upon discovery that the payee’s 
indorsement was forged. National Bank Commerce 
First National Bank, Oklahoma, 152 Pac. Rep. 596. 

The laws Continental Europe this respect, however, 
are different and the payee’s indorsement the check here 
involved was forged Jugo-Slavia. was stipulated the 
trial that the law that country with reference the trans- 
fer checks and bills exchange follows: 


Upon the negotiation and transfer check bill exchange 
each transferree, indorsee, holder thereof obtains good title 
the instrument and acquires the right collect and retain the pro- 
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ceeds thereof, even though the indorsement the payee forged 
where 

(a) the instrument purports bear chain series indorse- 
ments from the payee the instrument the transferee, holder 
thereof; and 

(b) the said transferee, holder indorsee gives valuable con- 
sideration for the instrument; and 

(c) the said transferee, holder indorsee takes the instrument 
without actual notice any forgery other defect the instrument 
and not guilty any fraud gross negligence taking the 

The law Jugo-Slavia further provides that 

(a) when indorsement follows blank endorsement there 
presumption law that the person who executed the indorsement has 
acquired title the instrument under the blank and 

(b) the transferee, holder indorsee the instrument under 
duty obligation investigate the genuineness prior indorse- 
ments. 

Under the law Jugo-Slavia, indorser does not guarantee 
warrant the genuineness prior indorsements. 

The law, above stated, was 1921 and still full force and 
effect Jugo-Slavia. 


The question involved was one conflict laws, that is, 
whether the rights the defendant were governed the laws 
the District Columbia, where the check was payable, 
the laws Jugo-Slavia, where the forged indorsement was 
made. The court held that laws Jugo-Slavia should apply 
and that the defendant was not liable, thereby reversing the 
decision this case the United States District Court. 

When the defendant indorsed the check and sent for- 
ward for collection, included its indorsement the custom- 
ary “previous indorsements guaranteed.” was held that, 
view the fact that the defendant bank had valid title 
the check, this guaranty became immaterial. The following 
paragraphs are quoted from the opinion Judge Chase: 

This question certainly not without difficult implications. The 
cases which has arisen are surprisingly few. While may truly 
said that dealing with commercial paper are concerned 
primarily with the obligations parties rather than strictly 
with title the term applied tangible chattels, the obligations 


the parties must nevertheless dependent upon the title which 
the holder the paper has acquired. deciding what title this 
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defendant had when presented the check for payment may have 
regard the general rule law relating the transfer title 
chattels. The analogy many respects close. clear that 
the validity transfer title chattels governed the law 
the country which the transfer takes place. Banque France 
Chase Nat. Bank City New York, Fed. (2) 708 
(C. rule has been applied the transfer stock 
certificates. Discono-Gesellschaft Steel Co., 267 22; 
New York Trust Co. Island Oil Transport Co., Fed. (2) 104; 
and the transfer promissory notes. Brook Van Nest, Atl. 
382; Mackintosh Gibbs, Atl. 554; Dundas al. Bowler al., 
Fed. Cas. No. 141. Guernsey Imperial Bank Canada, 
188 Fed. 300, was recognized that the indorsement commercial 
paper independent contract whose validity depends upon com- 
pliance with the the place indorsement. See, also, McClin- 
tock Cummins, Fed. Cas. No. 699; Minor, Conflict Laws, 
Sec. 165; Tentative Restatement Conflict Laws, American Law 
Institute Sec. 282. 

This check was sent the maker Jugo-Slavia. apparent 
that its transfer indorsement and delivery that country was 
expected. There discernible hardship applying the general 
rule above set forth and testing the title acquired transferees 
the law that country. Nor does the fact that the payee’s indorse- 
ment was forged require take different attitude. Prof. Lor- 
enzen The Conflict Laws Relating Bills and Notes discusses 
this question pages 139 and 140 and after pointing out that the 
Anglo-American law and that the continental countries reflect dif- 
ferent views whether “the owner negotiable instrument 
whose signature has been forged whether the party who good 
faith acquired such instrument should protected” reaches the con- 
clusion that all merely question commercial policy and that 
moral issues are involved which would prevent our enforcing the 
continental rule. says further, “In the opinion the author the 
uniform act should provide that each party held the holder 
the instrument has acquired title accordance with the municipal 
law the state where such party’s contract was made, but that title 
acquired conformity with the law the place transfer shall 
recognized with respect all parties.” this agree and 
the more readily because England, where forged indorsements are 
treated they are with us, the question here presented was decided 
where was payable the plaintiffs who indorsed the check 
Roumania specially London Firm. was then stolen and pre- 
sented bank Vienna, Austria, with the forged endorsement 
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the London firm which had been made payable the special 

indorsement and the Vienna bank cashed good faith without 
notice the forgery. The Vienna bank indorsed bank 
London which the check was once sent mail. was unani- 
mously held the English Court Appeal that the validity the 
transfer the Vienna bank should determined accordance with 
the law Austria. like effect the decision Alcock Smith 
(1892) Ch. And this rule recognized New York also. 
Weissman al. Banque Bruxelles, 254 488, Judge 
Pound said: “The rule international law, that the validity 
transfer movable chattels must governed the law the 
country which the transfer takes place, applies the transfer 
checks bills exchange indorsement.” Compare, Hutchinson 
Ross, 262 381. 

The action the defendant stamping the statement “Previous 
indorsements guaranteed” the check before presenting for pay- 
ment urged basis recovery. Ordinarily such warranty 
means that the indorser warrants that previous indorsements are 
genuine and payment made reliance upon the warranty may 
recovered upon proof that such indorsement not. Onondaga 
County Savings Bank Fed. 703 (C. 2); United 
States National Exchange Bank, 214 302; Farmers’ State 
Bank United States, Fed. (2) 178. But this when previous 
indorsements must genuine give good title the one who 
guarantees them. guaranty one title rather than 
authentic penmanship its equivalent. When, here, the indorse- 
ments are the same sufficiency law that they would all were 
genuine, the warranty accord with the actual situation and there 
breach. 


Trust Not Created Indorsement Certificates 
Deposit 


While particular form words conduct necessary 
create trust, the language conduct used, order 
accomplish that purpose, must clear and unambiguous. 

recent decision the Supreme Court 
vania, Bair Snyder County State Bank, 171 Atl. Rep. 274, 
was held that the following transactions connection with 
certificates deposit did not create trust. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §551. 


373 


THE BANKING LAW JOURNAL 


374 


The owner two certificates deposit indorsed them and 
sent them the bank which they had been issued with 
stating that wished the certificates placed “in shape 
that check would cover them. don’t intend draw out 
the money, but case anything should happen want 
check I’ve drawn for this amount the party whose 

conversation with the cashier the bank the owner 
stated that wanted the certificates “to stay here interest 
and want this money ($20,000) party have 
named His intention was draw the interest 
the certificates during his lifetime. 

The cashier pointed out that the check would not good 
after the owner’s death, which answered check 
only let you know who the money to.” The cashier 
placed the certificates, together with the owner’s letter, the 
bank’s vault. After the owner’s death there was found his 
safety deposit box check drawn the order Bair 
for $20,000. Bair brought this action against the bank and 
the decedent’s administrators intervened. The administrators 
claimed the money part the estate and Bair claimed 
the person named the check. The lower court directed 
verdict favor the administrators. affirming, the 
Supreme Court said: 


Appellant (Bair) claims the fund the basis that decedent 
created trust for the benefit himself for life with remainder 
appellant. particular form words conduct required 
manifest the intention create trust. Such manifestation inten- 
tion may written spoken words conduct indicating that 
settlor intended create trust. See Trusts Restatement (Ameri- 
can Law Institute, 1930) Tentative Draft No. 36; Perry 
Trusts (7th Ed.) vol. 122, 144; Smith’s’ Estate, 144 Pa. 428, 
916, Am. St. Rep. 641; Ranney Beyers, 219 Pa. 322, 
971, 123 Am. St. Rep. 660. Nevertheless, lack formality does 
not obviate the necessity for the appearance all the elements 
completed trust. Every trust symptom must present, regardless 
informality surrounding the inception the relationship, none 
exists. trust must created clear and unambiguous language 
conduct; cannot arise from loose statements admitting possible 
inferences consistent with other relationships. 
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Without speculating decedent’s subjective intention, must 
examine what said did determine what 
more, the actions the bank and its staff are not evidence de- 
cedent’s intention. When purchased the certificates deposit, the 
relation debtor and creditor ensued. When these were sent the 
bank, indorsed blank, with instructions place them such shape 
“that check would cover them,” speaks terms honoring 
check. his second letter indicates that check which has 
written not remove the money from the bank, but only transfer 
the party whose name drawn. These directions author- 
ized the bank create credit for decedent, subject check. The 
bank did not follow decedent’s instructions, but retained the indorsed 
certificates. Had his instructions been carried would have 
been equivalent giving the bank money, making deposit money 
meet a.check. But the bank through its cashier retained the 
certificates for the particular reason, states, that decedent 
wanted interest. The bank agreed pay it, and that was the only 
way, the cashier states, could accomplished. Interest fixed 
amount was paid the bank decedent. This circum- 
stance that must not lost sight determining the intention 
the parties, for interest ordinarily the charge demanded for the 
use money. Pittsburgh Nat. Bank McMurray, Pa. 538. Its 
imposition implies debtor-creditor and not 
relation. See Trusts Restatement, supra, 15, Comment (g). all 
these circumstances have continuance the debtor-creditor 
relationship established between decedent and the bank when the 
certificates were purchased. 

analyzing situation determine the presence absence 
trust, second importance only the manifested intention the 
settlor create trust, the presence trust res (property 
subject the trust) specific, segregated, earmarked property 
interests therein. Molera Cooper, 173 Cal. 259, 160 231; 
Marble Marble, 304 229, 589; Tucker Linn 
256, 463, Am. St. Rep. 693. there trust here, 
there must trust res. 

The bank was not requested decedent hold the certificates 
deposit trust; they were placed shape meet check. 
The money was not drawn out, but transferred the 
person named check. dealt with, and money only 
was contemplation. But what money? The certificates were not 
cashed; the direction the proposed settlor was not carried out; 
time was fund set aside the res this trust; segrega- 
tion was made; and, stated, the certificates were not directed 
held trust. trust without res impossible. 
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Even considering the proposed settlor’s instruction concerning 
the placing the money deposit fully executed, the money 
would have been there meet any check might have drawn it. 
The mere statement bank that certain sum money 
designated person check drawn the depositor does not 
place the bank the obligations trustee. Such loose and 
unsatisfactory statements not convert complete title funds 
which the bank has into qualified one wherein trustee, nor 
they change the bank’s character debtor one debtor and 
creditor the same time. This disposes the cashier’s statements 
concerning the conversation with Slaymaker wherein was stated 
the check merely identified the party who was get the money. 
have decided that trust res existed and that the intention 
the proposed settlor was not manifested create trust, the 
check standing itself connected with all prior circumstances 
could not alter this conclusion. direction given decedent, 
oral and written, consistent with the already established debtor- 
creditor relationship between him and the bank, and all together are 
not sufficient change that relation. The bank throughout the whole 
proceeding was debtor, obligor; decedent, the obligee. All rights 
this relationship were the obligee. Decedent could have declared 
himself trustee his rights against the bank, but impossible 
for obligor trustee his obligation. Similarly, cannot 
trustee the obligee’s rights, for the minute those rights become 
vested the obligor, the obligation extinguished. See Trusts 
Restatement, supra, 75, Comments (a) (i), inclusive. The bank 
could not trustee its obligation pay decedent. must 
trustee sum money earmarked the res trust; decedent 
never manifested the bank any intention have this done. Every 
instruction which gave the bank harmonious with the conception 
deposit subject check. 

Appellant declares that, when the certificate deposit was in- 
dorsed, the bank was the owner not only the certificate evidencing 
its indebtedness, but the indebtedness was fact discharged. This 
the effect the cashier’s testimony. The bank owed money the 
certificate. always had and has title the money deposit. 
When the certificates were returned for the purpose indicated above, 
there was cancellation the debt, transfer the rights 
paid, but the certificates were its hands for the limited purpose 
cancellation and credit. every debtor-creditor relationship, the 
debtor receives title the money loaned him. The bank, however, 
was never under any other obligation than pay money. Here, 
party whose name the check was drawn, check, concerning the 
existence, location, payee thereof, the bank knew nothing. Decedent 
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may have intended give this sum appellant through the check, 
but failed the most essential element gift, delivery the 
check her. Allshouse’s Estate, 304 Pa. 481, 156 69. Further- 
more, however viewed, decedent seems have negatived any final 
action his statement that all does “is just precautionary.” 
After full consideration the evidence, are convinced that 
impossible predicate thereon the existence trust the 
fund the bank. action amounted nothing more than 
direction, authorization the bank pay person whom 
would later disclose. such person was disclosed while lived; 
death revoked his order. The court did not err denying appellant’s 
motion for directed verdict. 


Statutory Liability Stockholders New York 
Bank Not Enforceable Connecticut 


Common Pleas, New Haven County, Conn., Broderick 
held that the Superintendent Banks 
New York cannot enforce the statutory liability bank stock- 
holders, prescribed the New York statutes, under com- 
plaint which does not affirmatively allege facts establishing the 
insolvency the bank. 

Under the laws New York, the Banking Law, 
the written statement the superintendent, setting forth the 
assets and liabilities the closed bank are made presumptive 
evidence the facts stated. The Connecticut court holds 
that complaint, accompanied the statement prescribed 
80, does not set forth cause action that state. 

The opinion Judge Walter Pickett, whom the 
decision was made, reads, part, follows: 


The vital question presented the demurrers and the one upon 
which this decision turns is, whether the complaint sets out cause 
action which the courts Connecticut can and will entertain? 

the threshold this inquiry may stated that the com- 
plaint states action common law, sense action debt 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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judgment, but concededly statutory form and origin and 
founded the New York Banking Law. 

must conceded that this statute constitutional and one 
competent for the legislature enact and the Courts New York 
enforce. Many decisions support this That fact, how- 
ever, not determinative the question before the court. 

convenient here analyze the complaint. The plaintiff 
alleges: That the duly appointed Superintendent Banks; that 
each defendant and was stockholder record The Bank 
United States certain significant dates; that Article VIII, Section 
the Constitution the State New York (alleged full 
the complaint) made each stockholder “responsible the amount 
their respective share shares stock for all its debts and 
liabilities every that certain statutes the State New 
York (alleged full the complaint), defined the powers and duties 
the Superintendent Banks and fixed the rights, duties and 
stockholders New York banking corporations; that 
December 11, 1930, The Bank United States could not with 
safety and expendiency, continue its business, wherefore the plaintiff 
took possession the business and property such bank, pursuant 
law; that May 1931, the plaintiff determined 
the affairs said bank, and thereafter duly notified creditors 
present their claims within time limited the notice; that there- 
after the plaintiff “determined and ascertained that the reasonable 
value its assets was not sufficient pay its creditors full,” and 
that insufficiency assets was ascertained “in excess thirty 
million ($30,000,000.) that subsequent this determination 
the plaintiff decided that full assessment against each stockholder 
was “required and necessary”; that the manner provided law 
served written demand upon all stockholders record; that not- 
withstanding such demand the defendants have failed pay; that 
pursuant section the banking law the plaintiff “has issued 
written statement under his hand and seal office, reciting his 
determination enforce the individual liability such stockholders,” 
which certificate statement due form law and annexed 
the complaint and “is binding upon each the defendants 
presumptive evidence such facts are therein stated” and con- 
cludes “By virtue the foregoing facts the plaintiff claims assess- 
ment twenty-five ($25.) dollars against each defendant for 
each share stock held each defendant, etc.” 

From this analysis plainly appears that the plaintiff nowhere 
alleges and offers prove that the bank insolvent, 
what its assets liabilities are, otherwise assume the burden 
prove the basic facts from which defendants’ double liability would 
accrue. stands squarely the terms the statute, and, 
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effect, claims that has taken certain steps, made and certified 
certain determinations, and made certain demands which have not 
been complied with, entitled judgment without other proof. 

There seems doubt that the construction placed the 
statute the plaintiff, the construction given the courts 
New York. equally certain that the plaintiff, this complaint, 
has right action standing before this court, unless recog- 
nizes the statute, gives extra territorial effect, and enforces its 
provisions. 

The constitutional provision alleged the complaint creates the 
double liability obligation stockholders and, course, becomes 
part the contract under which stockholders acquire and hold their 
stock. 

The constitutional provision, however, not self-executing; that 
is, contains provisions directing how the obligation shall 
enforced. 

Conceding that the constitution creates the obligation, and that 
the obligation created one which our court’s would recognize 
and enforce action brought conformity with our rules 
procedure, must look the question whether the statutes 
which the legislature has sought implement the constitution, are 
anything more than procedural, and so, without extra-territorial 
effect, and while enforceable home, are impotent abroad. 

June 1911 the case Cheney Scharmann, 145 App. Div. 
(N. Y.) 456, was decided. The court then construed the banking 
laws they then stood. part the opinion reads (page 460) 

“It virtue this clause the section providing the 
bank superintendent ‘may necessary pay the debts such 
corporation, enforce the individual liability the stockholders,’ that 
the plaintiff bases his right maintain this action. 

“Assuming for the moment that the superintendent, proper 
case, may maintain action this nature, sufficient say that 
has not brought himself within the provisions the statute. His 
contains allegation any fact showing that, order 
pay the debts the corporation, will ‘necessary’ 
‘enforce the individual liability the the trial 
evidence was given any such fact. only when such con- 
dition exists that the superintendent authorized enforce the 
liability stockholders.” 

And page 461: “We think, maintain action the 
superintendent enforce the liability stockholders, should 
made appear evidence that the necessity for such action fact 
exists. adopt any other different rule would making the 
opinion the superintendent final and conclusive, and substituting 
his judgment for that the court, rendered only after 
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judicial inquiry wherein the stockholders have forum which 
heard and litigate their liability.” 

Following this decision the legislature amended section the 
act providing: 

any such action, the written statement the superintendent, 
under his hand and seal office, reciting his determination enforce 
the individual liability, any part thereof, such stockholders, and 
setting forth the value the assets such corporation and the lia- 
bilities thereof, determined him after examination and investiga- 
tion, shall presumptive evidence such facts therein stated.” 

The effect this amendment stated thus. Broderick Adam- 
son, 265 804, 821: 

“Under the statute, plaintiff entitled rest upon the certificate 
alone, and should not required part his case justify the 
facts therein hold the contrary would clearly impair 
destroy the presumption and circumvent the plain purpose the 
Statute.” 

Further, page 822, the court says: “It opinion that 
this certificate, the absence showing fraud, illegality, bad 
faith, obvious error, constitutes conclusive evidence the facts 
therein stated.” 

The case last cited was decided July 10, 1933, and was action 
involving stockholders The Bank United States. 

From the foregoing seems clear that except force the 
“presumptive evidence” clause section 80, the plaintiff, before 
the courts New York, would required affirmatively allege and 
prove the insolvency the bank, the amount assets and liabilities, 
and the amount assessment necessary. force the act, 
relieved that burden proof, may rest his own certificate 
ipse dixit (statement), and cast upon the defendant stockholders 
the burden allege and show “fraud, illegality, bad faith ebvious 
error” his part. 

Obviously these evidential and procedural rules are wholly crea- 
tures the statute, cannot said create the obligation, but only 
the means and manner enforcing it, and the most elementary 
principles our law, have extra territorial effect. 

conclude, therefore, that the complaint, drawn, states 
cause action independently the statute, none known our 
common statute laws procedure, stands falls solely upon the 
statute, valid where the statute has vitality, and invalid where 
the statute “ex proprio vigore has force effect. 

Upon the ground, therefore, that the complaint states cause 
action known our law and procedure, sustain the demurrers. 

There are, however, further claims raised the demurrers upon 
which the parties are entitled rulings. 
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The question made, whether the plaintiff has capacity sue 
Connecticut? 

The plaintiff relies solely for his authority and capacity upon 
the provisions the (N. Y.) Banking Law. section 
provided that when the superintendent has served his demand upon 
the stockholders and has not been complied with, “the superin- 
tendent shall have cause action his own name 
tendent banks, against such stockholder stockholders either 
severally jointly with other stockholders such corporation for 
the amount such unpaid assessment assessments, etc.” 

Also section 120 provides part: “In case the superintendent 
banks shall have taken possession the property and business 
the bank all actions proceedings enforce the liability 
stockholders shall taken and prosecuted only the name 
the superintendent unless the superintendent shall refuse 
take such action proceeding upon proper request writing made 
any creditor, etc.” 

While these provisions give the superintendent authority sue, 
there specific authorization into foreign states. 
given cause action” but this not specifically declared 
transitory action. 

The courts New York have held that under this act the 
superintendent “is, effect, statutory receiver. not 
officer the court and derives his powers from the fiat the 
legislature.” Isaac Marcus, 258 Y., 257, 264. 

superintendent empowered take possession bank, 

receiver and conservator the assets.” Matter Union 
Bank, 204 Y., 313, 317. 

the superintendent banks was statute invested with the 
powers which had previously been exercised receivers appointed 
the courts.” Matter Union Bank, supra. 

the courts New York hold that the superintendent more 
statutory receiver, exercising the powers and functions which were 
formerly invested receivers appointed the courts, that 
state officer, whose function administrative and not judicial, 
clear that comes party plaintiff into the courts Connecticut, 
not any right which Connecticut bound recognize, but, 
most, matter comity. Van Tuyl Carpenter al., 135 
Tenn., 629, 188 W., 234, 237; Upton Hubbard, Conn., 274; 
Flaacke, Rec., Winona Mills, 104 Conn., 685; Great Western Min- 
ing Co. Harris, 198 S., 561; Moore, Treas., Mitchell, 281 
S., 18; Bernheimer Converse, 206 S., 516; Miller Amoretti, 
181 Pac. 420. 

not overlook the decisions that hold that chancery receiver 
has authority sue foreign state, unless expressly empowered 
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the court appointing him, and that statutory receiver has 
such power, unless expressly granted the statute. conclude, how- 
ever, that the more modern and liberal view would admit him 
our own citizens. 

When the question admitting receiver plaintiff the 
courts foreign state, turns the matter comity, becomes 
question for the courts the forum determine and almost 
inextricably bound with the character action which seeks 
bring; or, other words, the determination whether, 
matter comity, shall receive him proper party, depends 
some part the question, should matter comity enter- 
tain his cause action and grant him the remedy 

Were this court permit this cause stand, would obviously 
work hardship and probably injustice the citizens Connecticut. 
They are virtually precluded the basic question insolvency; they 
cannot successfully attack the plaintiff’s determination the insuf- 
ficiency assets meet liabilities, the amount assessment 
necessary. Nothing would open them but show “fraud, 
illegality, bad faith, obvious error,” that they are not stock- 
holders fact, have some set-off. 

The burden cast upon the defendants virtually insuperable and 
financially ruinous. The power subpoena would not run New 
York and compel the production documents and records essential 
the defendants. 

The plaintiff, under the rule Broderick Adamson, 265 
S., page 821, not subject cross-examination the subject 
matter his certificate, which made “presumptive evidence.” The 
superintendent’s determination and assertion the need for assess- 
ment and the amount thereof, are this law made substantially 
conclusive and the court, Broderick Adamson holds: not 
infected with bad faith obvious error, violative any fixed 
legal principle, should not subject attack upon the theory 
that the preponderance evidence, the opinion the trier the 
facts, indicates that the values fixed the superintendent are 
merely erroneous.” 

This court cannot good conscience enforce claims, the merits 
which forbidden know, and the proofs which for- 
bidden examine. This would “Blind Justice” with vengeance. 

For the reasons stated and upon the authorities cited the de- 
murrers are sustained, upon the grounds that the New York Statute 
unenforceable Connecticut; that the cause action not one 
which Connecticut should entertain matter comity; that the 
statute only effective New York; and that upon the whole 
picture the plaintiff not entitled sue Connecticut. 
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Executors Liable for Shrinkage Stock Values 


executor liable for losses due his failure sell 
speculative stocks when prudence dictated they sold, was 
decided Vice Chancellor John Backes, the Court 
Chancery New Jersey, opinion holding the West- 
field Trust Company and Edwin Cross, co-executors, re- 
sponsible for shrinkage less than four years 
the estate William Cross. 

Mr. Cross died Jan. 10, 1929. that time the market 
value stocks owned him was month later the 
stocks were appraised $40,000. The securities increased 
value $71,000 during the summer months, but declined 
$33,000 the crash that fall. The value soared $62,000 
April, 1980, but June, had slumped 
The stocks now (April 20, are said worth $9,000. 

The guardian infant beneficiaries appealed the Chan- 
cery Court from the approval the Union County Orphans’ 
Court the executors’ accounting. The will provided securi- 
ties should sold without consent Edwin Cross. 
Vice Chancellor ruled that the trust company should have 
appealed the court when good business judgment dictated 
the stocks should have been sold. The company answered that 
Cross would not agree sell was his ambition increase 
the estate. $100,000. 

Referring the bank, Vice Chancellor Backes said: 


“It was doubt appointed co-executor because its reputed 
qualifications. Its duty was plain bring the matter into court for 
instruction. The court had the power order sale, notwithstand- 
ing the provision the will that the brother consent, and would have 
exercised upon showing abuse the discretion.” 


The executors, the court said, “with their eyes the ticker 
instead the trust, played the entire estate against Wall 
Street wilful and stupid determination risk what was 
then safe the weird pursuit elusive $100,000 prize.” 
(N. Times, April 20.) 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


PAYMENT CHECKS FORGED 
INDORSEMENTS 


Guaranty Bond State Bank Athens Fraternal Bank Trust Co., 
Court Civil Appeals Texas, Rep. (2d) 305 


drawee bank may recover the money paid collecting bank 
checks bearing forged payee’s indorsements. such case, the 
drawee bank liable its depositor for the amount the checks. 
The drawee need not, however, reimburse the depositor before bring- 
ing action against the bank. 

The drawee bank obligated give prompt notice the 
ing bank this kind, upon discovering the fact the 
forgery. the drawee fails this duty and appears that the 
bank could have partially protected itself, promptly 
notified, appropriating funds deposit with belonging the 
person guilty the forgery (which deposit was later withdrawn), 


the bank will not liable the extent the amount 
such deposit. 


Suit the Fraternal Bank Trust Company against the Guaranty 


Bond State Bank Athens. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Bishop Holland, Athens, for appellant. 


Mike Smith, John Ragan, and Ratcliff Christian, all Fort 
Worth, for appellee. 


LATTIMORE, J.—This suit appellee, corporation having 
its banking offices Fort Worth, recover upon three checks drawn 
upon and payable Fort Worth, and indorsed appellant after 
the payee’s indorsement, without knowledge appellant, had been 
forged. 

The checks were drawn colored order, payable bene- 
ficiaries deceased members said order. They were offered the 
appellant, corporation having its banking officers Henderson County, 
said offices each this manner: One Garrett, secretary the 
local subdivision said order, appeared the bank accompanied 
woman whom declared appellant the person named payee 
the check, and presented the check with the name the payee 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§512, 518. 
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indorsed the back, and his own indorsement thereunder, and re- 
quested the appellant cash the same. This did and in- 
dorsed the check, guaranteeing all prior indorsements, and forwarded 
Worth. This was accordingly done, and the appellant accepted and 
paid said check Fort Worth. One these transactions with Garrett 
was February, 1928, for $200, one May, for $200, and one July 
1928, for $475. the latter part June, the president appellee 
bank, who was also the officer the order having charge the 
drawing the checks, ‘‘became that the February and May 
transactions (and some others) Garrett were fraudulent, and sent 
representatives investigate Athens. These investigations con- 
him prior July 1928, that the indorsements the payees 
were forgeries. The bank thereupon agreed pay the sums said 
checks the drawer Masonic order, and October, 1931, sued ap- 
pellant Tarrant County, Tex., alleging the facts above the cash- 
ing and indorsing said forged checks. The trial found the 
names the payees said checks have been indorsed Garrett 
without authority and that the women identified him appellant 
the payees were not fact such. 

Appellant contends that appellee could not maintain its suit without 
first reimbursing the Masonic order for whose account the were 
paid. not necessary for decide this question, interesting, 
indeed, under Bank Snyder Howell (Tex. Com. App.), 208 
908, and Leather Manufacturers National Bank Merchants Nat. Bank, 
128 26, Ct. Ed. 342. this case the drawer was 
depositor appellee bank. that debtor and creditor relation the 
only effect same involved this suit was that appellee would pay 
that Masonic order the debt demand. appellee’s undis- 
puted agreement, made pay such order the amount these checks 
which had been theretofore deducted from the debt appellee that 
depositor, was complete restitution. can see good requiring 
the appellee hand the cash the depositor that the depositor could 
hand back the appellee for deposit. 

Assuming, however, that the bank could maintain this suit without 
prior restitution the depositor, then the appellant would have the 
right set this suit any defense which appellee could establish 
sued the depositor. These defenses were made, and the trial court 
disputed issues resolved them against appellant. have examined 
the evidence carefully, and are not willing say that the fact findings 
the trial court should not sustained. 

The trial court found that, the appellee had notified appellant 
such forgery prior July 1928, appellant could have appropriated 
$485 which Garrett had deposit with appellant, and which could 
have been applied appellant the payment these checks which 
bore Garrett’s indorsement, and that such failure appellee was not 
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due diligence. Acting this finding the trial court deducted from 
the total amount said checks said sum $485. Appellee complains 
cross-assignment said action. overruled the cross-assignment.’ 

have examined all assignments error, and each overruled. 
The judgment affirmed. 


Motion for Rehearing 


The appellant contends that this suit barred because not filed 
until more than two years after the cause action arose, and com- 
plains that did not write such assignment. 

Appellant indorsed writing the checks that guaranteed the 
prior indorsements and signed its corporate name thereto. When, 
reliance thereon, the drawee paid the checks, this suit was for debt 
where the indebtedness evidenced contract writing. Article 
subd. not necessary that the writing contain the 
words ‘‘I promise The warranty deed does not, and yet 
the appellate courts have not hesitated apply that article the suit. 
said that the four-year statute applies suit for corporation 
dividend declared favor the named claimant and shown the 
minutes. Cavitt Amsler (Tex. Civ. App.) 242 246, 
wise, where charges for transportation were shown bill lading, 
suit recover excess said charges governed the four-year 
statute. Houston Co. Southern Architectural Cement Co., 
112 Tex. 139, 245 644. that was found necessary was 
that the fact agreement was the writing. The rules law which are 
necessary translate that agreement into judgment furnish the 
promise pay’’ certainly the appellant had written them 

the backs the checks. 

The motion for rehearing overruled. 


CHECKS COLLECTED DURING BANK HOLIDAY 


Ghingher, Bank Commissioner, Western Maryland Ry. Co., Court 
Appeals Maryland, 170 Atl. Rep. 586 


Checks were deposited bank Maryland February 24, 
1933. The Governor Maryland proclaimed bank holiday ex- 
tending from February March The checks were collected 
and the proceeds received February and 27. the termina- 
tion the bank holiday, the bank commissioner-refused permit 
the bank resume business upon normal basis and refused per- 
mit the unrestricted withdrawal funds deposit. this pro- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §786. 
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ceeding the depositor the bank commissioner permit 
the unrestricted withdrawal the proceeds the checks, was 
that such proceeds were not ‘‘new deposits’’ subject unre- 
stricted withdrawal under the provisions the Maryland Emer- 
gency Bank Act 1933. 


There were involved this proceeding three checks aggregating 
$18,635.70. 


Mandamus the Western Maryland Railway Company against 
John Ghingher, State Bank Commissioner, compel respondent 
permit unrestricted withdrawal funds petitioner the Union 
Trust Company Maryland, which was respondent’s custody. From 
judgment directing the writ issue, respondent appeals. 

Judgment reversed. 

Stuart Janney, Baltimore, for appellant. 

Eugene Williams and George Cochran Doub, both Baltimore, 
for appellee. 

Walter Buck, Baltimore (James Morfit Mullen, Baltimore, 
the brief), for Union Trust Co. Maryland. 


URNER, J.—A demurrer the petition for mandamus this case 
having been overruled, and the defendant declining answer, the court 


below directed the writ issue for the purposes specified. The appeal 
from that judgment. 

The petitioner the Western Maryland Railway Company, and the 
defendant John Ghingher, bank commissioner the state Mary- 
land. substance, the petition makes the following allegations: 
February 24, 1933, the railway company deposited with the Union 
Trust Company Maryland for collection three checks payable the 
order the depositor for sums aggregating $18,635.70. Two the 
checks were drawn banks Pennsylvania and one bank West 
Virginia. The acceptance the checks for was under the 
terms the Bank Collection Code and accordance with the following 
contract expressed upon the form used listing the items for the bank 
deposit: checks, other collections, are taken subject final 
payment, and this bank will not liable for the default 
any agent, including payee bank, which collections may sent, 
until the proceeds actual money shall come into its possession.’’ 
The Union Trust Company collected two the checks February 25th, 
and the third February 27th, and the proceeds became part its 

The Governor Maryland, under constitutional authority, vari- 
ous proclamations made legal every business day from Feb- 
ruary 25th 4th. That action was due which had 
developed the banking business the state, through heavy with- 
drawals bank depositors, which many. were unable longer 
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meet because the value their assets had become greatly depreciated. 
was therefore determined necessary suspend all bank transac- 
tions until there could enacted emergency legislation placing all state 
banks the custody the bank commissioner and empowering him 
place such restrictions might necessary upon withdrawals from 
banks not financially able meet actual anticipated demands. 

The General Assembly Maryland accordingly, 1933, 
passed Emergency Banking Act (Laws 1933, 46, adding sections 
71A 71Q article the Code Public General Laws), placing 
the custody the bank commissioner all banks incorporated under 
the laws Maryland and empowering him limit withdrawals 
might determine, with certain qualifications. The bank commissioner 
thereupon assumed custody the Union Trust Company and found, 
upon examination its condition, that its assets were insufficient 
meet such demands the depositors and other could rea- 
sonably anticipated, and the bank commissioner refused permit 
the trust company resume business upon normal basis and refused 
permit the unrestricted withdrawal funds deposit, the ac- 
ceptance new deposits, except under the requirement that they 
segregated its books and preferred payment. accordance 
with sections 71C and 71D the Emergency Banking the bank 
commissioner permitted depositors withdraw not more than per 
cent. their deposits. There was material change the value 
the bank’s assets between the close business February 24th and 
March 4th when the bank was placed the bank commissioner’s cus- 
tody. While restricting withdrawals per cent. the amounts 
deposit which were not entitled preference, the bank commissioner 
said have authorized immediate payment full such obligations 
the bank would entitled priority upon its dissolution. 
alleged disregard the provision section 71C the Emergency 
Banking Act, requiring uniformity withdrawals, and alleged dis- 
crimination against the petitioner, the bank commissioner and the Union 
Trust Company have refused recognize the petitioner’s right 
priority and unrestricted withdrawal regard the proceeds the 
checks which the petition refers. The proceeds the checks men- 
tioned the petition, averred, are impressed with trust and with- 
drawable full for the following reasons: 

(a) the provisions the Bank Collection Code (section 95, 
article 11, Code Pub. Gen. Laws. Supp. 1929), when agent collecting 
bank closed for business proper legal action before the depositor 
paid the proceeds items intrusted for collection, money 
unconditional therefor, the assets such agent collecting 
bank are impressed with trust favor the owner the amount 
received from such item, irrespective whether such proceeds can 
traced and identified. 

(b) The Union Trust Company received the proceeds the checks 
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question after further transactions had been suspended 
proper legal action, and was the time and still closed for busi- 
ness, Within the contemplation the Bank Collection Code, the ex- 
tent that the petitioner has been denied the right withdrawal all 
but per cent. the amount collected. 

The bank had authority collect the checks after was 
closed proper legal action, and, having collected the items after 
was closed, had right the proceeds with its general 
assets, and the petitioner has the right trace and recover such funds. 

(d) the close business February 24, 1933, and prior the 
collection the checks, the assets the bank were insufficient meet 
such demands depositors and other creditors could reasonably 
anticipated, and could not have opened February 25th any 
time prior its being placed the custody the bank commissioner. 

(e) the legal holiday proclaimed for the period from February 
25th March 4th given the effect depriving the petitioner its 
right the proceeds the checks trust funds, will denied its 
rights under the provision the Fourteenth Amendment the Fed- 
eral Constitution that person shall deprived his property with- 
out due process law. 

further alleged the petition that the proceeds the checks, 
having been received the bank after was closed proper legal 
action, constitute ‘‘new money’’ within the meaning section 71E 
the Emergency Banking Act, and that the petition entitled prefer- 
ence payment over all deposits, debts, and liabilities the bank made 
incurred prior the bank commissioner’s assumption its man- 
agement. 

The Emergency Banking Act, section 71B, having suspended for 
the period year all remedies against financial institutions affected 
its terms, was averred that the petitioner’s only means redress 
was application for the writ mandamus accordance with section 
71L the statute. 

The contentions made behalf the petitioner the argument 
may thus summarized: 

(1) That the relationship principal and agent between the peti- 
tioner and the bank with respect the collection the checks termi- 
nated upon the alleged insolvency the bank before the collection was 
completed, and its subsequent receipt the proceeds did not transform 
the relationship into that debtor and creditor. 

(2) That the petitioner could claim preference under the Bank 
Collection Code upon the theory that the bank failed after the proceeds 
the checks were but before they were paid credited un- 
conditionally the bank. 

(3) That the provision the Emergency Banking Act forbidding 
for year the withdrawal general special deposits does not apply 
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funds which collected wrongfully and without authority after in- 
solvency. 

true, alleged the petition, that the Union Trust Com- 
pany was insolvent the close business February 24, 1933, and 
remained that condition during the period the legal holidays pro- 
claimed the Governor, was not until March 4th that the bank was 
subjected the bank commissioner’s control the emergency statute 
effective that date. During the holiday period there was execu- 
tive, legislative, judicial restraint upon the trust company’s accept- 
ance remittances the drawee banks payment the checks 
which had been deposited the petitioner for collection. pro- 
vided section article the Code Supp. 1929 that legal 
days, therein designated, appointed the Governor, ‘‘shall 
for all purposes whatsoever regards the presenting for payment 
acceptance and the protesting and giving notice dishonor bills 
exchange, bank checks, drafts and promissory notes, treated and 
considered the first day the week, commonly called Sunday, and 
all such bills, drafts, checks and notes presented for payment accept- 
ance these said days, shall deemed presented for acceptance 
payment the secular business day next such holi- 
day.’’ That provision not incompatible with the lawful receipt 
the trust company the remittances account the collection items 
with which this case concerned. But if, averred, the collections 
were completed wrongfully, view the bank’s condition, never- 
theless actually received the funds which the checks were intended 
produce. The money thus collected was held part the bank’s cash 
assets when was placed, with other similar corporations this state, 
the custody the bank commissioner the Emergency Banking 
Act. 

view the time and circumstances the Union Trust Com- 
pany’s completion the collections mentioned the petition, are 
unable regard those receipts new deposits made after the bank com- 
missioner assumed control, and such subject unrestricted with- 
drawal. The new deposits indicated the Emergency Banking Act 
are those made the course the continued business which the bank 
commissioner was authorized permit. The act, section 71A, de- 
such continued business the acceptance deposits 
and other banking and fiduciary transactions within the corporate 
powers the respective institutions. the proceeds the checks 
deposited the petitioner February 24th had come into the trust 
company’s possession some days before the act became operative, and 
its terms are not retroactive, the funds could not properly classi- 
fied deposits accepted after that event. 

considered the proceeds collection items not paid uncon- 
ditionally credited the payee, the receipts the bank from those 
would doubtless impressed with preferential trust favor 
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the petitioner under section the Bank Collection Code. 
proved have been collected under conditions supporting the theory 
constructive trust, claim that ground against the assets the 
alleged insolvent institution might sustainable. But upon either 
those theories the petitioner stands the same position any other 
trust claimant having ordinarily right payment superior that 
general creditors. Apart from the effect the Emergency Banking 
Act, such right preference might enforceable, supported 
sufficient proof. The act, however, section 71B, provides: ‘‘Except 
with respect new deposits herein provided for, and liabilities for 
transactions subsequent the passage this Act, all rights with- 
draw deposits from, assert claims against, any banking institution, 
under the management the Bank shall stayed for 
the period twelve months and for the period. any, pro- 
tains the further provision: the remedies law equity 
any depositor, creditor, other interest, aris- 
ing out agreements transacticns 1cade prior the passage this 
Act, against any banking institution the custody the Bank Com- 
missioner provided this Act, shall suspended, and the statute 
limitations against any such claims shail suspended during the 
period one year and during such further period not exceeding one 
year, any. During said period one year and during said 
extended period, any, the assets and business the institution shall 
deemed the possession the said Bank Commissioner 
legis, and the property said institution shall not subject 
attachment, execution, distraint seizure under judicial process 
any 

Ghingher Thomsen (Md.) 168 123, 124, was held that the 
terms the Emergency Banking Act prevented the withdrawal from 
the Union Trust Company fund held under express trust. 
The opinion Chief Judge Bond that case fully and clearly dis- 
question similar the one now under consideration. the 
reasons stated for the decision that case apply with equal force the 
present controversy, quote freely from the opinion then delivered. 
said: 


Emergency Banking Act, providing restraint, mora- 
torium, withdrawals from banking institutions the state, has not 
its terms excepted deposits trust funds funds deposited 
special form; the contrary, has specified certain public funds 
those expected, and, whether the specified exceptions are valid 
not, the specification them implies that within the purview the 
statute others are not excepted. all deposits other than those 
specified the statute its terms operates broadly, without discrimina- 
tion the ground their origin nature; and the question now 
considered therefore one excepting from the statute fund not 
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court not now dealing with case distribution the 
funds and assets insolvent trust company and application them 
the payment creditors, such case might arise upon receiver- 
ships under sections and the banking article the Code, article 
new statute, with new and distinct purpose, being consid- 
ered. The Union Trust Company, while under restrictions, not 
receivership and being wound up; operating under moratorium 
which this statute has imposed for the protection all persons having 
claims upon banking funds jeopardized the prolonged depression 
and loss values assets, and the crisis February and March, 1933, 

with its runs bank depositors. 

plan and the special arrangement set the statute seem 
obviously comprehensive with respect funds and all claims 
them. The law has its terms laid temporary restraining and 
protective hand on.those funds against all who might claim rights 
withdrawal—omitting aay reference now the exceptions public 
this true, how are trust special deposits, however 
they might case distribution withheld from 
creditors trust company and beneficiaries, ex- 
cepted from the protective Trust companies doing bank- 
ing business, nearly all of-them do, are included within the operation 
and effect the emergency act. Can said that all funds coming 
from the trust business such institutions were excepted from the 
moratorium and left free for immediate withdrawal? The statute ap- 
pears, has been stated, forbid terms; and the purpose would 
seem exclude it. the crisis met, all the general banking 
funds, the mingled funds which deposits money held under 
trusts well money deposited direct owners, were subject the 
panic withdrawals which had begun, and all were threatened deple- 
tion and loss together. easily conceivable that the Legislature from 
the information before may have found the provisions the mora- 
torium necessary for trust funds, and designed the restraints apply 
them, not only preserve those hand, but give time for restora- 
tion some found already diminished. And, the protective action 
that might devised had taken immediately, there could 
sorting out portions the funds according the varied circum- 
stances deposit and the varied rights and interests resulting, even 
conditions some institutions might permit this time were af- 
forded. The crisis allowed time, and its threat was undiscriminat- 
ing; and statute placing the restraint upon any withdrawals whatever 
private funds, without discrimination among them, would seem 
well within the demands the situation being dealt with. seems also 
well within the police power the state place such protective re- 
straining hand upon the funds and all such withdrawals. 

moratorium money paid for meeting interest 
coupons has obviously serious consequences. Doubtless all hardships 
and inconveniences cast upon corporations and individuals the re- 
straints the emergency act were known, there would found other 
severe consequences, perhaps some instances more severe, not only 
the beneficiaries trusts, but also more direct owners and deposi- 
tors. There is, however, warrant for discriminating among them 
the mere ground comparative hardship; discrimination could 
only general legal grounds. the opinion this court, 
right trace and recapture trust money, money specially deposited, 
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applied other situations does not provide those grounds and bestow 
freedom for withdrawals this new and arrangement which 
the Legislature has worked out means averting losses.’’ 


Consistently with that decision, which had not rendered when 
the lower court decided this case, must reverse the judgment now 
under review. 

The constitutional question raised the petition was not pressed 
the argument appeal. That question also concluded the 
decision Ghingher Thomsen, supra, that the restraint 
statute upon the withdrawal bank deposits within the police 
power the state. 

Judgment reversed, with costs. 


DELAY PRESENTMENT CHECK NOT 
EXCUSED 


Viles Warren Co., Supreme Judicial Court Maine, 170 Atl. 
Rep. 501 


The fact that the payee check was attending session the 
State Senate, which was member, the time when the check 
was delivered his office will not excuse delay one day pre- 
senting the check for payment. If, such the check 
dishonored because the failure the drawee bank the drawer 
will discharged from liability. 

The check involved this case was drawn the defendant and 
payable the plaintiff. was sent the plaintiff’s office mail. 
The plaintiff was attending session the State Senate when the 
did not return his office until after banking 
hours the following day. The plaintiff’s bookkeeper, who was 
charge his office, prepared deposit slip for the check when 
arrived. She did not deposit but set aside for the plaintiff’s 
attention. Her reason for not depositing was that was accom- 
panied voucher, the which automatically receipted 
full the for which was given, that required the 
personal attention the plaintiff. The check was deposited for 
collection the second day after its receipt and arrived the drawee 
bank one day too late paid. was held that the drawer was 
discharged from liability the delay. The rule that, where the 
parties reside different places, the should deposited: 
time forward mail the day following its receipt. 

Attendance the Senate session was not regarded sufficient 
for delay. the opinion are set forth number situa- 
tions which are regarded proper excuses for delay. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1223. 


394 THE BANKING LAW JOURNAL 


Assumpsit the common counts Blaine Viles against the 
Warren Company. report. 

Judgment for defendant. 

Locke, Perkins Williams Augusta, for plaintiff. 

Bradley, Linnell, Jones, Nulty Brown, Portland, for defendant. 


PATTANGALL, report. Agreed statement facts. 
sumpsit the common counts. Plea, general issue, and brief statement 
payment check the amount claimed. Plaintiff admits receiving 
check, which agreed was not paid reason the insolvency 
the bank which was drawn. Defendant’s position that, had the 
check been presented for payment within reasonable time, plaintiff 
would have received his money, and that failure receive was due 
plaintiff’s negligence. The details the transaction, fully and 
clearly the record, may summarized follows: 

appears that defendant was indebted plaintiff; that their 
places business were some sixty miles apart; that defendant mailed 
check, payable order, plaintiff, for the full amount 
the debt, with voucher attached bearing the indorsement 
poplar contract, $2,000’’; and that was received plaintiff’s office 
the following day. The next morning the check was taken from the 
envelope plaintiff’s bookkeeper, who prepared deposit slip ac- 
company when banked, and set the documents aside for 
attention. Plaintiff was not his office the day the check arrived 
nor the following day until after banking hours, when first 
learned its arrival. then indorsed it, and the next morning was 
deposited the local bank and forwarded the regular course 
business, arriving the bank which was drawn one day too late 
cashed account the closing that bank. Defendant had, 
all times, sufficient deposit meet the check. The sole issue whether 
not failure deposit the check the day after its arrival plain- 
tiff’s place business constituted negligence and relieved defendant 
from loss. The facts being undisputed, this becomes question law. 
Rep. 89. 

Section 186, 164, Rev. St. 1930, provides: ‘‘A check must pre- 
sented for payment within reasonable time after its issue the 
drawer will discharged from liability thereon the extent the loss 
the delay,’’ enactment declaratory the common law. 

Section 193 the same chapter provides that: ‘‘In determining 
had the nature the instrument, the usage trade business (if 
any) with respect such instruments, and the facts the particular 

The general rule governing the question reasonable time for 
presentation checks for payment well established. the bank 
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which the check drawn and the payee are the same place, the check 
should presented during banking hours the first secular day fol- 
lowing its receipt; different places, should ‘be deposited the 
mail like time. Special cireumstances may excuse delay either 
but their absence the rule absolute. Veazie Bank Winn, 
Me. 60; 509, 510, and cited. 

Plaintiff admits the rule, but contends that, under the 
existing this case, the delay one day beyond the time fixed 
was not unreasonable. The points relied are: (1) That plaintiff did 
not personally receive the check until the day after came his office 
and had reason anticipate that particular time; (2) 
check being accompanied voucher, the acceptance automat- 
ically receipted full the account for which was given, that re- 
quired his personal attention and could not properly have been looked 
after his bookkeeper; (3) that his absence from his office was 
sioned his being engaged important public business connection 
with the state Senate, which was member. 

These reasons for delay beyond the time fixed reasonable under 
normal conditions are urged sufficient take the case out the gen- 
eral rule. cannot agree with that conclusion. 

Section 185, 164, Rev. St. 1930, defines check ‘‘a bill ex- 
change drawn bank, payable and adds that, ‘‘except 
herein otherwise provided, the provisions this chapter applicable 
bill exchange payable demand apply check.’’ 

have already quoted the section immediately following this 
definition, which fixes the time for presentation check for payment 
within ‘‘a reasonable time.’’ Some light what suffices 
excuse for not presenting within the time prescribed the general rule 
may derived from section 81, 164, Rev. St. 1930, which refers 
the presentment for payment negotiable paper generally and excuses 
for delay presentment. ‘‘Delay making presentment for payment 
excused when the delay caused circumstances beyond the con- 
trol the holder, and not imputable his default, misconduct negli- 
The language this section somewhat stronger than that 
used section 186, but not inconsistent with it. 

The authorities are agreed that certain circumstances general 
nature excuse delay. These are listed Story, Parsons, Randolph, and 
Daniels, and quoted many legal opinions substantially follows: 
Inevitable accident overwhelming calamity; (2) prevalence 
malignant disease which suspends the ordinary operations business 
(3) the presence political cireumstances amounting virtual in- 
terruption and obstruction the ordinary negotiations trade; 
(4) the breaking out war between the country the maker and that 
the holder; (5) the occupation the country where the parties live, 
where the note payable, public enemy, which suspends com- 
mercial (6) public and positive interdictions and prohibi- 
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tions the state which obstruct suspend commerce and intercourse; 
(7) the utter impracticability finding the maker ascertaining his 
place Young Exchange Bank Kentucky, 152 Ky. 
293, 153 444, page 449, Ann. Cas. 1915B, 148. 

addition these general circumstances, there are various special 
which may excuse delay. Inevitable unavoidable acci- 
dent not attributable the fault the holder that makes performance 
impracticable impossible, which intended that acci- 
dents, casualties which render morally physically 
impossible make such Windham Bank Norton, 
Conn. 213, Am. Dee. 397. 

Judge Story, speaking this ground says: ‘‘It has 
been truly observed, learned author (referring Mr. Chitty), that 
there positive authority our law which establishes any such 
inevitable accident sufficient excuse for the want due pre- 
sentment. But seems justly and naturally flow from the general 
principle which regulates all matters presentment and notice cases 
negotiable paper. The object all such cases require reason- 
able diligence the part the holder; and that diligence must 
measured the general convenience the commercial world, and the 
practicability accomplishing the end required, ordinary skill, 
caution, and effort. Due presentment must interpreted 
mean presented according the merchants, which necessarily 
implies exception favor those unavoidable accidents which must 
prevent the party from doing within regular time.’’ Story Bills, 
258. 

The application these rules particular set 
not free from difficulty. examining which the point 
have not confined our search those relating checks 
alone, but have found helpful extend those concerning other 
forms negotiable paper governed similar rules. 

Barker Parker, Pick. (Mass.) 80, the court saw excuse 
the fact that the day when presentment should have been made there 
was heavy rainstorm and the plaintiff lived twenty miles distant, say- 
ing that, had appeared that violent tempest had broken 
destroyed the roads, obstructed them that they were impassable, 
perhaps might have been considered providential interception, 
which the plaintiff would not have been charged with negli- 

Somewhat similar failed excuse McDonald 
Mosher, App. 206. Here the jury found against the drawer 
the check. The court reversed its finding, saying: ‘‘It does not appear 
was physically impossible for appellee have traveled the distance 
two miles the village that day. While the law does not require 
should made manifest was absolutely impossible do, yet 
does require should shown was actually and reasonably impos- 
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appellee, had known that the bank would fail and had believed 
would lose the $54 unless presented the check that day, would 
have stayed home. But, even this could reasonably said, yet 
would not valid excuse for not going. One may willing sacri- 
fice sum money, large small, rather than take cold, disagreeable 
and difficult walk ride, and yet this fact affords just cause for the 
that was reasonably physical impossibility for him 
make such 

Wilson, Executrix, Senier, Wis. 411, the court said: ‘‘There 
can little doubt that cases may arise when the death illness the 
holder his agent will excuse; but they would undoubtedly 
required come strictly within the rule laid down Mr. 
the illness must not only shown have been sudden, but likewise 
severe have prevented the owner agent from employing another 
person make the presentment give the notice, well have 
precluded the possibility his doing himself.’’ 


order constitute sufficient excuse, must that 
the holder his agent and such character prevent due pre- 
sentment the exercise due diligence. And where endorser was 
called from home consequence the dangerous illness his wife 
and left his house lad without authority open letters, 
was held that had lost recourse against his prior endorsers the 
consequent delay giving notice. should have left some one 
charge with authority open Daniel Negotiable Instru- 
ments (6th Ed.) 1127, and cited. 


Northwestern Coal Co. Bowman al., Iowa, 150, 
496, the excuse offered and considered insufficient was that 
manager, who received the check, was also superintendent its mine, 
and that the demands his employment were such that could not 
without detriment the business leave the mine and the nearest 
bank, distant some six seven miles, oftener than once twice week. 
was his usual practice hold checks received him until could, 
without serious inconvenience and possible loss, leave the mine for the 
time required attend his banking, and the case under considera- 
tion followed that practice, retaining the draft seven days. these 
facts the plaintiff the court, but the judgment was 
reversed appeal. 

The foregoing cases are fairly illustrative the position generally 
taken jurisdictions where the question has arisen, and might ex- 
tended almost indefinitely. The uniformity opinion disturbed 
only few isolated decisions. 

Plaintiff calls attention his brief Peterson School Dist., 162 
Minn. 357, 203 46, 47. that case school teacher received, 
exchange for school orders issued her for wages, two checks drawn 
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the district treasurer bank located several miles from the place 
where she taught and boarded. She held them for three days while she 
continued teach before she attempted present them the bank for 
payment. The case was tried jury, which found for plaintiff. The 
verdict was affirmed appeal, the court holding that involved jury 
question, and that the decision found justification the ground that: 
was the plaintiff’s duty teach every week day except Saturday 
and legal holidays. The school’s closing hour was 3:30 
and the bank’s She could not make presentment her checks 
before Saturday, April 15th, unless she employed some one 
the bank for her closed her school for day and went herself. 
can hardly assumed that the defendant expected intended that she 
should suspend teaching order cash the checks, that 
she would employ messenger present them for her. More- 
over, would unreasonable charge young woman teaching 
country school with the knowledge usages which might properly 
ascribed men actively engaged 

Berry Harris, 186 Ark. 481, (2d) 289, 290, the court 
held that plaintiff was not negligent delaying three days deposit 
check, under the following circumstances: ‘‘The payee was farmer, 
not engaged commercial business. resided eight miles from his 
trading town, which the bank was located upon which his check was 
drawn, and only three days intervened before the check was presented 
for payment.’’ 

Peterson School District, supra, the facts not being dispute, 
the the court that the question whether the check was 
not presented within reasonable time was for the jury out 
accord with well-established law; and the observation that plaintiff 
would not expected familiar with legal principles governing 
commercial transactions does not seem good reason for accepting 
her excuse for the delay. Even regarded sufficient that case, 
has application the case bar. 

Berry Harris, supra, markedly out accord with any deci- 
sion with which are familiar that cannot give weight reach- 
ing our conclusion. 

the great weight authority, the holder check held 
high degree protecting the maker from loss reason the 
closing the bank against which the check drawn. The rule appears 
based sound grounds from every standpoint—legal, equitable, 
and moral. 

The maker, when deposits money meet check which has 
mailed his has right expect the recipient the check 
act promptly presenting for payment. There little that the 
debtor can protect himself after the check leaves his hands. 
must rely his ereditor observe the rule which the law merchant 
made familiar business men generations before the Negotiable Instru- 


= 


THE BANKING LAW JOURNAL 399 


ments Law was enacted. has every right expect that the law will 
complied with and that will not subjected danger loss 
because avoidable delay presenting his check for payment. 

the instant case, plaintiff, the exercise the degree care 
which the law demands, should either have visited his office during 
some period the day when his legislative duties permitted have 
arranged with his bookkeeper act his stead. His office was the 
state capitol and accesible the state house telephone. plain- 
tiff’s agent was negligent not communicating with his principal, and 
that negligence caused the loss, plaintiff responsible. 

far defendant suffers plaintiff’s failure present the 
check within the time prescribed law, plaintiff must stand the loss. 
Judgment for defendant. 


MONEY COLLECTED BANK AGENT EN- 
TITLED PREFERENCE PAYMENT 


Andrew, Superintendent Banking, Helmer Gortner State Bank 
Mechanicsville, Supreme Court Iowa, 251 Rep. 860 


Money which bank collects agent for creditor becomes 
preferred claim upon the failure the bank. The fact that the 
bank, upon collecting the money, issues certificate deposit for 
the amount and sends the creditor, does not alter the situation 
and reduce the rights from those preferred 
those general depositor, where the certificate issued with- 
out instuctions from, assent the part of, the 

this case the creditor wrote the bank stating that certain 
money was due him and that wished the debtor make payment 
him (the creditor) the bank. The bank made the collection 
and, without being told so, sent its certificate deposit for 
the amount the creditor. The creditor was away vacation 
the time. Upon his return found the certificate deposit and 
learned that the bank had closed the meantime. these circum- 
stances was held that the creditor was preferred claimant. 


against the plaintiff, Andrew, superintendent banking, and the 
Helmer Gortner State Bank Mechanicsville, Iowa, trust the 
sum $605.22 the funds the hands the bank’s receiver. The 
theory the trust that collection was made for the claimant 
the bank when that institution was going concern. Affirmed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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appellants. 


KINDIG, 26, 1931, the defendant-appellant, the 
Helmer Gortner State Bank then going concern, 
tificate deposit for $605.22. After issuing the certificate, the bank 
mailed the same the claimant Chicago, who, the time, was away 
vacation. The claimant returned from his vacation September 
15, 1931, and found the certificate deposit. the same time, the 
claimant found his desk another envelope containing letter in- 
forming him that the appellant bank was closed. fact, the appellant 
bank closed September 1931, and Andrew, superintendent 
banking the state Iowa, the plaintiff-appellant, was appointed re- 
ceiver September 12, 1931. 

So, November that year the claimant appeared said re- 
ceivership proceedings and asked that the amount represented the 
certificate deposit declared trust fund his favor the theory 
that the money was collected the bank the agent the claimant. 
Therefore, the money the hands the bank, according the claim- 
ant’s theory, his money, distinguished from that the bank. This 
true, the claimant says, because did not authorize the bank send 
him certificate deposit; nor did the claimant, declares, authorize 
the bank place the money deposit account. His authorization 
the bank, the claimant insists, was collect and remit. See Andrew, 
Supt., Peoples Savings Bank, 207 Iowa, 948, 222 

appears from the pleadings and the concession the parties that, 
the time the bank issued the certificate deposit, there was cash 
hand more than pay the claimant the sum question. When the 
bank closed, there was hand the sum $9,144.33, which 
passed the receiver. Apparently there was more the bank 
than $5,954.09 the time the certificate was issued. The lowest amount 
the bank from and the date the certificate deposit 
the time the bank’s closing was said sum $5,954.09. 

After the claimant filed his demand, the receiver disapproved the 
same and recommended that the claim allowed general deposit. 
But the district court the claimant’s theory allowed the demand for 
trust and ordered the receiver pay the claimant $605.22 the 
bank’s cash, subject the duty. prorate with other similar claimants. 
appeal, therefore, taken from that judgment the bank and the 
receiver. 

August 16, 1931, the claimant wrote letter Gibeaut, 
the appellant bank, concerning the proceeds some corn 
held one Duane. According the letter, the corn was about 
sold Duane Will Robinson for bushel. From the 
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tents the letter, appears that Duane was indebted the claimant. 
Because Duane had other the claimant, for his own protec- 

tion, desired the bank handle the matter for him. Duane, seems, 

under agreement with the claimant, had consented pay the latter 

the proceeds the corn. So, his letter August 16, the claimant 

wrote the bank, through its cashier, follows: ‘‘Now want payment 

made direct Pound (the claimant) your bank, and 

wish you would notify Mr. Robinson.’’ Robinson, re- 

membered, was the purchaser Duane’s corn. 

compliance with the claimant’s directions the letter, the bank 
managed the matter and collected from Robinson, for the claimant, the 
corn money otherwise due Duane. 

While the word not used the letter, yet apparent 
from the letter and the surrounding facts and circumstances that the 
claimant constituted the bank his agent for the collection and remittance 
the money. Greenlease-Lied Motors Sadler (Iowa) 249 383. 
According that case, said page 386: ‘‘The relation agency 
does not depend upon express appointment and acceptance thereof, 
but may be, and frequently is, implied from the words and conduct 
the parties and the the particular case. may 
implied from single transaction.’’ 

II. But said the appellants that, agency did exist 
the first instance, was terminated when the bank executed and mailed 
the claimant the certificate deposit before mentioned. the cer- 
tificate had been authorized the claimant, the appellants’ contention 
would sustained. Leach Iowa State Savings Bank, 204 Iowa, 497, 
212 748, 215 728, and cases therein cited. 

apparent from the record, however, that the certificate 
deposit was not authorized the claimant. before indicated, the 
bank’s authority was collect and remit. Consequently, when the bank 
collected, was duty bound remit the proceeds the claimant 
Leach, Supt., Farmers’ Trust Savings Bank, 204 Iowa, 
217 445. this instance, the bank was the agent and the 
claimant the principal. When the bank, agent, received the proceeds 
the corn, the relationship debtor and creditor was not thereby 
between and the claimant; but, rather, the bank, agent, was 
the trustee possession the claimant’s property. Therefore, after 
making the collection, the bank was duty bound preserve the trust 
money and deliver the claimant’s property him 
The agency therefore continued exist until the obligation 
was fully performed. Such obligation, under the 
would not performed until the trust property 
the claimant Chicago. Andrew, Supt., State Bank Dexter, 

204 Iowa, 565, 215 742; Messenger Carroll Trust Savings 
Bank, 193 608, 187 545; Leach Battle Creek Savings 
Bank, 202 875, 211 527. See, also, Leach Farmers’ 
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Trust Savings Bank Dedham al., 204 Iowa, 1343, 217 445; 
Wells Oil Co. Mareus Oil Supply Co., 206 Iowa, 1010, 221 
547, 1145; Andrew, Supt., Hamilton County State Bank, 
207 Iowa, 405, 223 176; Andrew, Supt., Peoples Savings Bank 
(207 Iowa, 948, 222 supra; Andrew, Supt., Hartley State 
Bank, 207 Iowa, 407, 219 929; Leach, Supt., Farmers Mer- 
chants Savings Bank Mount Pleasant, 207 Iowa, 471, 220 10; 
Southern Surety Co. West Side Savings Bank, 207 Iowa, 910, 223 
865; Mandel Siverly, 213 Iowa, 109, local citation, 118, 238 
596. So, when the money was thus collected the bank, 
remained therein trust fund. See cases above cited. 

III. Nevertheless, the appellants argue that there augmentation 
(Andrew, Supt., State Bank New Hampton, 205 Iowa, 1064, 217 
250) the funds the hands the receiver because the 
alleged trust. Without such augmentation, the appellants 
argue, the claimant cannot trace his trust property into the hands 
the receiver. This lack augmentation exists, the appellants contend, 
because Robinson, the purchaser the corn, did not pay cash the 
bank therefor. Instead paying the appellants claim that Robin- 
son merely obtained the time. This manipulation between 
Robinson and the bank, the appellants argue, analogous drawing 
overdraft the bank. With this contention the appellants’ part, 
are constrained disagree. 

When settling for the corn, Robinson, who was depositor the 
bank, found his funds insufficient cover the purchase price. Con- 
sequently, order build his account the bank the extent that 
check could drawn thereon for the amount question, Robinson 
borrowed from the bank enough make the deficiency. doing, 
Robinson did not merely obtain credit the bank (Andrew, Supt., 
Peoples Savings Bank [207 Iowa, 948, 222 8], supra), con- 
tended the appellants. other words, the bank did not permit 
Robinson draw overdraft. According the testimony the 
eashier the bank, Robinson ‘‘borrowed the money pay for the corn 
and gave his note for it.’’ 

After Robinson borrowed the money, the same was credited his 
account the bank. Thereupon Robinson, armed with sufficient funds 
protect his check, drew payable the bank for the purchase price 
the corn. Then the bank accepted the check, marked paid, and 
purported draw for the claimant the certificate deposit question. 
the time Robinson drew the check, not only had deposit the 
bank sufficient funds with which protect it, but the bank likewise had 
hand much more than the amount the check. Had Robinson, 
when borrowed the money from the bank, withdrawn the amount 
the loan currency from that institution, which could have done, 
the cash therein naturally would have been decreased that extent. 
order transfer the cash thus borrowed from the bank his deposit 
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account, was not necessary that Robinson actually take the cash out 
the bank, and then immediately turn around and replace that 
institution. Modern business methods make surplusage the supposed 
action Robinson’s part withdrawing the money and again replac- 
ing it. Robinson, when completing the transaction, had right adopt 
modern banking procedure transfer the funds from the bank his 
own deposit account. 

Although the claimant cannot identify the identical money trans- 
ferred from Robinson the bank, yet, under the this 
can trace, and has traced, the proceeds the trust thereby 
arising. Andrew, Supt., State Bank New Hampton (205 Iowa, 
1064, 217 250), supra, and other cases above cited. presumed 
that the bank, agent, did not embezzle wrongfully convert the trust 
funds. Andrew, Supt., State Bank New Hampton (205 Iowa, 
1064, 217 250), supra. Hence, the bank must have retained such 
trust funds among the moneys its possession when closed. Follow- 
ing the time when the bank received the trust funds there was cash 
the institution, before indicated, amount more than enough 
cover the trust property. Such cash was delivered the receiver when 
the bank closed. Consequently, presumed that the claimant’s trust 
property that fund. Having thus traced his trust property into 
the hands the receiver, the claimant can obtain possession be- 
cause such trust funds augmented the bank’s property the hands 
the receiver. Andrew, Supt., State Bank New Hampton (205 
Iowa, 1064, 217 250), supra. 

Because the trust funds thus augmented the moneys that came into 
the hands the receiver, the creditors will not prejudiced when the 
claimant removes therefrom his own property. Manifestly, therefore, 
the claimant traced his trust funds showing the augmentation. An- 
drew, Supt., State Bank New Hampton (205 Iowa, 1064, 217 
250), supra. 

IV. said the appellants, however, that, while the foregoing 
discussion may state the general rule, yet does not apply the facts 
this case because the principle ratification and estoppel. 

estoppel arises, the appellants argue, because the certificate 
deposit was mailed the claimant the bank August 26, 1931, 
but was not cashed him before the bank closed. previously in- 
dicated, the claimant was away his vacation when the certificate 
deposit arrived, and therefore, course, was not able take any action 
thereon until returned. Nevertheless, the claimant, had been 
Chicago the time the certificate deposit arrived, would not have 
been duty bound accept and cash the same. had not ordered it, 
nor had authorized it. Under those circumstances, was not re- 
quired become depositor bank against his will. any event, 
prejudice shown because the claimant did not cash the certificate 
deposit. Had it, the money would withdrawn from the 


404 THE BANKING LAW JOURNAL 


bank and the receiver would not now have possession it. When 
removed this time from the receiver’s possession, that official will 
the same position, far the bank’s funds are concerned, 
would have been had the certificate deposit been cashed before the 
bank closed. There estoppel against the claimant under these 
circumstances. 

argument made the appellants, however, the question 
ratification. Even there estoppel, the appellants contend that 
there was ratification claimant’s part, and because that ratifica- 
tion now owns the deposit. This ratification based 
upon the proposition that the claimant did not repudiate the certificate 
deposit. again repeat, will remembered that the claimant 
did not know anything about the certificate deposit until after the 
bank closed. before explained, this lack knowledge came about 
because the claimant was away vacation until after the bank was 
closed. Following the closing the bank, the claimant did affirma- 
tive act ratification the certificate deposit. 

the other hand, soon possible, the claimant made his ap- 
plication for his trust property the receivership proceedings and 
repudiated the certificate deposit. Under all the circumstances, there 
basis upon which could held that the claimant ratified the 
certificate deposit. 

Wherefore, the and decree the district court right, 
and the same must be, and hereby is, affirmed. Affirmed. 


DEPOSIT ESTATE FUNDS BANK 


Hart Savary, Supreme Court Florida, 152 So. Rep. 705 
administrator estate, who deposits estate funds 
bank which appears solvent and good standing, does not 
become personally liable for loss sustained the estate through 
the failure the bank. 
Funds estate deposited bank are not entitled pref- 
erential payment upon the failure the bank. 


Suit Henry Hart and another against Savary, liquidator 
the Citizens’ Bank Inverness, and another. From order grant- 
ing defendants’ motion dismiss the bili complaint, plaintiffs appeal. 

Affirmed. 

Alton Peacock, and Thomas Quinby, all 
Tampa, for appellants. 

Scofield, Inverness, for appellees. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§147, 480. 
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BUFORD, administrator deposited sum money belong- 
ing the estate for which acted state bank. While the money 
was deposited, the bank failed and was taken charge the comp- 
troller and its affairs placed the hands liquidator. The appel- 
lants, claiming entitled receive the fund, brought this suit 
compel accounting from the administrator and the liquidator. 

Appellants contend that the administrator liable them for the 
full amount the fund received him and that must make good 
them the loss the failure the bank. They next 
contend that the bank could only receive the funds special deposit 
and that they are entitled have the amount that deposit paid 
full preferred claim the bank. 

the time this transaction there was law the state 
Florida prohibiting administrator from depositing funds coming 
into the hands administrator apparently solvent state bank 
doing banking business under the laws the state Florida. 

may stated general rule that executors and administrators 
must exercise that degree care and prudence with reference funds 
coming into their hands such executors and administrators which 
ordinarily prudent and careful business men would exercise regard 
their own funds and, the absence any statute prohibiting such 
course, they may deposit such funds the banks which appear 
solvent and good standing; and when the deposit made, the 
executor administrator will not held liable for any loss which 
may occur through failure the bank. See Barney Saunders, 
How. 535, Ed. 1047; Law’s Estate, 144 Pa. 499, 831, 
103; Norwood Harness, Ind. 134, Am. Rep. 739; 
415; Gray Elliott, Wyo. 361, 255 593, 554; Id., 

well settled this jurisdiction that ordinary bank deposit 
presumed general deposit, and depositor has the burden proof 
show the Bryan Coconut Grove Bank Trust Co., 
101 Fla. 947, So. 481, 134 So. 229. also well settled that the 
general test applied determined whether not claimant 
entitled preferential payment from the assets insolvent bank 
the hands receiver liquidator that must appear that the 
funds question were the bank’s possession agent, bailee, 
trustee, and that such funds reached the receiver’s liquidator’s hands 
some form, and that the assets brought under the receiver’s liqui- 
dator’s control were larger that amount than they would otherwise 
have been. The controlling element the mutual intention and pur- 
pose the parties with respect the funds. Tinsley Amos, 102 Fla. 
135 So. 397. See, also, Martin, Governor, Meyerheim al., 101 
Fla. 82, 133 So. 636. 
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The record shows that the money involved here constituted gen- 
eral deposit. 

There was error the order granting the motion dismiss the 
bill complaint. The same should affirmed and ordered. 

Affirmed. 


SAVINGS BANK NOT LIABLE PAYING 
FORGED DRAFT 


Saji Philadelphia Savings Fund Society, Superior Court Penn- 
sylvania, 170 Atl. Rep. 334 


savings bank not absolutely liable paying draft bearing 
the forged signature one its depositors. uses reasonable 
comparing the forged signature with the genuine signature 
file the bank will not liable the depositor. 

The plaintiff was depositor the defendant bank. Upon start- 
ing for trip Roumania she left her pass book with the bank for 
safe keeping, taking receipt for it. Some time later the bank re- 

have left saving book No. 1,551,940 your office. Now 
beg you dear sir kind send the sum 1,000 dollars one thou- 
sand Dollars brother Simon Saji Halmei Jnd. Salmar, Rou- 
mania. 

remain with greatest 

This order was signed and witnessed. Two experienced officials 
the bank compared the signature the order with that the 
signature card, and being satisfied its genuineness, 
forwarded draft the brother, which draft was collected due 
The plaintiff, claiming that the signature the order was 
forgery, brought this suit against the bank. was held that she 
had not shown negligence the part the bank and, therefore, 
was not entitled recover. 


Action assumpsit recover deposit Mari Saji against the 
Philadelphia Saving Fund Society. Plaintiff obtained verdict against 
defendant for $1,122.75, but the court granted defendant’s motion for 
judgment its favor notwithstanding the verdict, and, from the judg- 
ment entered, plaintiff appeals. 

Affirmed. 

Herman Abramson and Samuel Pepper, both Philadelphia, 
for appellant. 

Wesley, all Philadelphia, for appellee. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1277. 
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CUNNINGHAM, J.—Appellant was plaintiff below action 
assumpsit and obtained verdict against the defendant saving fund 
society for $1,122.75, but the court below, bane and with the 
rence the trial judge, granted defendant’s motion for judgment its 
favor notwithstanding the verdict; from the judgment entered upon 
the whole record, have this appeal the plaintiff. 

need not refer the pleadings detail; the sole issue the 
trial, stipulated counsel both sides, was whether defendant 
owed appellant, one its depositors, the sum $1,000, with interest 
per cent. from August 18, 1930, 30, 1931, the date de- 
mand, and per cent. from that date. The defense was that the 
money sued for had been paid appellant’s brother, Simon Saji, upon 
her written order, sent to, and accepted and honored by, defendant, 
with its rules; appellant’s reply was that what purported 
her signature the order produced and relied upon defendant 
was forgery. 

The following facts were established beyond controversy the 
Appellant became depositor the defendant savings bank Novem- 
ber 20, 1914, and placed her signature upon signature card, numbered 
1,551,940, which contained provision that she agreed ‘‘to conform 
the by-laws and regulations [defendant] and any amendments there- 

deposit book, referred passbook, and bearing the same num- 
ber the was issued her, and the placed the files 
defendant. 

Among the few withdrawals made appellant was one under date 
September 13, 1917, $20, and another April 28, 1930, $575.78, 
for each which she signed receipt, produced defendant, along 
with her signature card, exhibits. After the last-mentioned with- 
drawal, there was balance $4,000 her her savings 
account. 

About April 30, 1930, she called the bank, informed the employees 
charge she was going visit Roumania, left her deposit book 
(taking receipt therefor), and advised defendant she would for 
her ‘book upon her return. 

One defendant’s regulations provided: ‘‘If depositor shall 
unable attend person receive money, the same may with- 
drawn, power attorney, order signed the depositor and 
acknowledged when 

Under the heading ‘‘Banking Mail,’’ certain the rules 


book unless the society’s keeping must sent with the 
deposit. 

may made forwarding your book, stating the 
amount wanted and where 
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August 16, 1930, defendant received mail the following re- 
quest, the body which was written some person other than ap- 
but purporting have been signed her and two witnesses: 


The Saving Fund Society Philadelphia 700 Walnut Street 

have left saving book No. 1551940 your office. Now beg 
you dear sir kind send the sum 1000 dollars one thousand Dol- 
lars brother Simon Saji Halmei Jnd. Salmar. Roumania. 

remain with greatest respect 
Saji 

address: Mary Saji ¢/o Simon Saji Halmei Jnd. Satmar Rou- 
mania 
930. 
Miksa 


Upon its receipt, Arthur Graham and Levi Wire, defendant’s 
chief teller and assistant respectively, each whom had 
many years’ experience comparing signatures, compared the signa- 
ture the order with appellant’s signature her signature and, 
being opinion that the order had been appellant and having 
knowledge that her deposit book was the custody defendant, au- 
thorized compliance with the order. 

Defendant purchased from Philadelphia National Bank draft, pay- 
able the order Simon Saji, for $1,000, less the exchange, mailed 
him registered letter the address specified, and produced 
the trial the canceled draft bearing fhe indorsement ‘‘Simon and 
the return registry receipt, purporting have been signed him. 

Appellant, who can neither read nor write, with the exception 
signing her name, testified she went Roumania, was with her brother 
during July and August, 1930, and returned America February, 
1931; that her brother knew her deposit with defendant; that she 
placed the receipt for her deposit book her passport and kept both 
the house her brother who had relation able write English; that 
she did not get the draft money and did not know whether her 
brother got it. 

Appellant’s testimony, with respect which her purported signa- 
tures were genuine, was conflicting and uncertain, and some obvi- 
ously mistaken. She stated her signatures upon her identification 
and upon the above-mentioned withdrawal receipts were genuine. When 
shown her signature the disputed order counsel for defendant, 
she replied, ‘‘This signature’’; but, when the paper was read 
her her own counsel and she was asked whether she had signed it, 
her answer then was, ‘‘This here did not sign. No, that not 
signature. did not sign and added that she did not sign any 
letter Roumania. Upon being shown her name below her affidavit 
her statement claim this case, she denied having written it. 

rebuttal, appellant called Herman Barnett, experienced for thir- 
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teen years making comparisons signatures, who testified that 
comparison the signature the order with that upon the original 
have tendency make feel that was not exactly 
the same was shown the above-mentioned withdrawal 
slips (the genuineness which was acknowledged appellant) and 
expressed the opinion that they were not signed the same person who 
signed the order, but materially weakened the his testimony 
when said ‘‘would have reason doubt’’ that they were signed 
the same person who signed the original signature 

the conclusion the testimony the defendant presented point 
for binding instruction. The learned trial judge, Lamberton, J., being 
then opinion that appellant was entitled the jury, refused the 
point. Adopting the language Bulakowski Philadelphia Saving 
Fund Society, 270 Pa. 538, 113 553, 555, tried 1921 against 
the appellee herein, explained the jurors the between 
savings bank and ordinary commercial bank, and, with respect 
the former, instructed them that, ‘‘the depositors are the only ones 
derive benefit, none being secured the organizers trustees, 
has been deemed wise, matter policy, adopt the rule 
ordinary care with relation funds They were then told 
that the first question for them determine was whether appellant 
signed the order the form letter, affirmative finding upon 
which issue would end the case and require verdict favor the 
defendant. Upon the issue negligence, the trial judge said: ‘‘If you 
think that that signature the letter forgery, then come the 
other issue the and that the issue whether the bank 
exercised due This was followed correct exposition the 
character and extent the duty upon the officers and em- 
ployees savings bank. 

the case now comes before us, our inquiry must necessarily 
whether there was sufficient evidence negligence upon the part de- 
fendant’s officials justify the submission that question the jury. 
Although the evidence upon which the jury found appellant’s signature 
the order had been forged was and neither side seems 
have made any effort procure the testimony the witnesses the 
signature the order, must now give her the benefit every pos- 
sible inference which might drawn her favor from the evidence 
and treat the finding the jury establishing forgery. 

means follows, however, that such finding entitles appellant 
recover. She was bound further and the burden 
ing that defendant’s employees had failed exercise ordinary care 
making their comparison signatures, and that their belief that the 
signature the order was genuine had not been arrived through 
exercise reasonable and diligence. 
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The principles law applicable, our opinion, the case bar 
were fully discussed our Supreme Court Bulakowski Philadel- 
phia Saving Fund Society, supra. addition the regulations in- 
volved the present case, defendant had rule the effect that, 
any person should present deposit book pretending the depositor 
named therein and thereby obtain any part, all, the deposit, and 
the actual depositor had not given previous notice the loss theft 
the book, the society would not responsible for the wrongful pay- 
ment, ete. Bulakowski’s book had been lost stolen and was presented 
person impersonating him and who forged his name the receipt. 
was held that the burden was upon plaintiff prove defendant had 
not used ordinary care making payment the forger. holding 
that the court below erred submitting that case the jury, Mr. 
Justice Kephart, after citing the cases establishing the general rules 
which have already referred, said: ‘‘When the passbook 
sented and the receipt taken, was the duty the bank officials 
compare with the original identification card, and, the use due 
diligence, ascertain they were written the same person. The pay- 
ment was induced the possession the passbook, the comparison 
the signatures, and, necessary any case, examination contents 
the identification card. But want care may established 
showing that the comparison signatures, after most searching 
examination and investigation under high power magnifying glass, 
certain dissimilarities appear which have tendency discover 
forgery, then the careful scrutiny signatures the bank officer, act- 
ing good faith, goes for naught; the bank becomes insurer against 
loss all cases, and care the highest degree substituted for that 
ordinary diligence. The question would then be: the signature 
genuine? This wrong; the inquiry should be: Did the signature 
the receipt closely resemble the one the identification card that 
person occupying the position paying teller, such other officer, 
would believe genuine and pay account it? may not 
genuine signature; defendant was not required establish it, 
relieved from liability.’’ 

the other hand, our Wronski Frankford Trust Co., 
Pa. Super. Ct. 511, which the facts differed materially from those 
here present, illustration the kind case which should 
submitted jury. 

was well said Kelley Buffalo Savings Bank, 180 171, 
995, 997, 317, 105 Am. St. Rep. 720, savings 
banks, ‘‘the best-known and most generally approved method invest- 
ing and accumulating the fruits frugal and patient economy,’’ are 
their business, the only practical rule applicable them 
the special circumstances that characterize each separate 
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When that rule applied the cireumstances the case bar, 
think clear that appellant failed her attempt carry the 
burden resting upon her showing negligence upon the part de- 
fendant. 

Indeed, the only relied upon her tending 
show negligence were slight differences the formation the letters 
the disputed signature compared with her signature the identifi- 
caton card. When recalled that period approximately sixteen 
years intervened between the affixing these signatures, such dis- 
similarities would naturally expected, and, the light common 
experience, would not justify the submission this case jury. 
More pronounced dissimilarities appeared the signatures involved 
the Bulakowski Case, viz. the entire absence letter. Yet was 
there held that omission that nature did not amount such 
suspicious should have put the employees defendant 
their guard. 

agree with the following statement the opinion Smith, J., 
for the court below: ‘‘An examination the signatures the plaintiff 
the statement claim, the signature card the plaintiff left the 
savings fund society and other admitted standards shows marked re- 
semblance the signature purporting that plaintiff the order 
sent from Roumania for the withdrawal.’’ 

commenting upon the similarities the Bulakowski Case, the 
writer the opinion that case said, ‘‘The general 
the signature, our unskilled eye, much resemble those the 
original that would not hesitate take 

Counsel for appellant argue that the principle the Bulakowski 
Case, and the cited therein, does not apply here because they 
were cases payment persons pretending depositors, while this 
one payment third person who made such pretention. This 
argument overlooks the provisions have herein quoted from the 
regulations defendant, which not only contemplate, but expressly 
provide for, the method payment here involved. 

Nor, view the defendant the canceled draft, 
bearing the purported indorsements appellant’s brother and the 
bank effecting the payment, and its possession the return registry 
receipt, are impressed with the argument that defendant failed 
show payment the money controversy appellant’s brother. 

was behalf defendant that appellant’s testimony 
disclosed contributory negligence upon her part; prefer base our 
decision upon her failure show any negligence upon the part de- 
defendant. 

Our conclusion that defendant’s motion for judgment its favor 
upon the whole record was properly granted; the several assignments 
error are overruled. 

Judgment affirmed. 
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GUARDIAN LIABLE FOR LOSS THROUGH 
FAILURE BANK 


Adams’ Guardianship, Supreme Court Mississippi, 152 So. 
Rep. 836 


guardian, who permits guardianship funds remain de- 
posit bank after hearing that the bank failing condition 
and likely close, will held personally liable for the loss 
thereby occasioned. 

this case the guardian heard the bank’s weakened 
tion about four weeks before the institution closed. She consulted 
her father about and called upon the That official 
assured him that the bank was sound. Nothing further was done 
until day two before the failure when was too late. The court 
pointed out that the cashier’s assurance the bank’s solvency 
was only what was expected and said: the guardian 
did was the equivalent having done nothing all.’’ 


the matter the guardianship Adams, Jr. From de- 
adjudging Mrs. Bertha Adams Calhoun, guardian, liable for loss 
ward’s money, the guardian appeals. 

Affirmed part and reversed part and remanded, with directions. 

Majure, Newton, for appellant. 

Amis Johnson; Newton, for appellee. 


GRIFFITH, J.—The ward, child tender years, became entitled 
the sum $2,500, the proceeds policy insurance the life 
his deceased father. The mother applied for, and was granted, letters 
guardianship October 1927, and thereafter October 24, 1927, 
the said sum was paid over her guardian. that day she de- 
posited the entire amount the Bank Decatur time deposit, pay- 
able with per cent. interest per annum. December 14, 1927, she 
filed court her inventory reporting the collection the sum men- 
tioned, and that same was the entire estate the ward. She further 
reported the same day that she had placed the money time deposit 
the Bank Decatur and prayed order authorizing her continue 
said time deposit loan said bank, and the same day order 
was made the that effect. the June, 1929, term 
the court, she filed her first annual account showing that she had col- 
the interest from the bank. 

About May 15, 1930, the bank closed its doors, went into liquidation, 
and agreed that its assets will not sufficient pay de- 
positors, and that the money due the ward which the guardian had all 


NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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the while allowed remain the bank will total loss, far 
the bank concerned. The guardian admits that she heard about three 
four weeks before the bank closed that was failing condition 
and would likely close, and, although the time deposit 
held her was past due, she admits also that she did nothing about 
except consult with her father, who thereupon interviewed the bank 
who assured him that the bank was sound; whereupon nothing 
further was done the guardian any person for her until day 
two before the final collapse the bank, when was too late. 

The held the guardian liable for the loss the ward’s 
money two grounds, one which that ‘‘she negligently failed 
collect the money after learning that the bank was likely The 
general duty and liability guardian was defined more than half 
ago this court Coffin Bramlitt, Miss. 194, 208, 
Am. Dee. 449, terms which subsequent experience has not improved 
upon. Said the court that case: ‘‘It general rule, applicable 
all persons standing the relation trustee, whether they receivers, 
guardians, executors, administrators, trustees any description, 
that long they keep themselves stictly within the line duty, and 
exercise reasonable care and diligence, they cannot made responsible 
for any loss depreciation the fund entrusted them; but they 
not strictly pursue that line, and loss ensue, they are liable 
make that loss good, although such loss may have been wholly unex- 
Here the loss was not wholly unexpected; the guardian had 
been warned the danger. There was fair diligence doing noth- 
ing beyond going the cashier and receiving his assurance. That as- 
surance was more than was have been anticipated; for his keeping 
his doors open was overt assurance every hour that his opinion 
the bank was solvent. What the guardian did was the equivalent 
having done nothing all. Moreover, she should have taken note the 
fact that theretofore March 11, 1930, chapter 22, Laws 1930, the 
bank depositors’ guaranty law had been suspended, that the money was 
protected security that time, but, the security aforesaid being 
gone, she should thereafter have been alertly and effectively responsive 
the warnings she had received about this bank’s condition. 

The chancellor charged the guardian with per cent. interest under 
section 1885, Code 1930, from the time the original deposit the 
bank October 24, 1927, the ground that she had made the time 
deposit before obtaining order from the chancellor do, the court 
holding that not competent ratify loan investment previ- 
ously made without order the chancellor; that say, the chan- 
held that the original investment deposit was without author- 
ity, and that the subsequent order the court was protection the 
guardian. Whether general proposition the chancellor correct 
that loan investment made without previous order the chan- 
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definitely consider; for, think, any event, such rule would not 
apply the deposit reputable bank pending reasonable time 
find suitable investment and apply the chancellor for order. 
this day, prudence requires the deposit money bank. 
guardian would not regarded having acted reasonably attempt- 
ing keep large sum his person deposited trunk other- 
wise hidden his residence. The guardian applied with reasonable 
promptness the chancellor for order, and her placing the money 
deposit the meantime, especially state bank where the time 
the deposit was protected the state depositors’ guaranty fund, 
was within the law, 1145; and was not necessary for her 
obtain previous order covering such deposit temporarily until she 
could within reasonable time procure order for permanent disposi- 
tion. When within the reasonable time stated she applied the chan- 
cellor for order what with the money, she had handled 
that time she should have done; and his order thereafter protected 
her long the reputation the bank remained good, and the de- 
posit was secured the state bank depositors’ guaranty fund that 
being the situation when the chancellor originally made his order. But, 
when these conditions changed, the guardian should have acted promptly 
accordance with the changed situation, but this she failed do. She 
should made liable guardian for the principal plus any interest 
received from the bank, plus per cent. per annum interest the 
principal from May 1930, less any legal expenditures made her for 
the ward. The matter will remanded, with directions that decree 
entered accordance with this opinion. 

Affirmed part, reversed part, and remanded, with directions. 


LIABILITY DIRECTORS FOR IMPROPER 
LOANS 


Little Newhouse, Supreme Court Mississippi, 152 Southern Rep. 
848 


Bank directors, who renew existing loan, are not personally 
liable under statute making directors liable for excessive dis- 
honest renewal not loan. The borrower does not 
borrow the money the renewal; has already borrowed it. 


Suit Little against Newhouse and others. From 
adverse complainant appeals. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1038. 
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Lacy, Booneville, and Stone, Coffeeville, for ap- 
pellant. 

Jas. Cunningham, Booneville, and Sharp, Jackson, 
for appellees. 


GRIFFITH, J.—On the first appeal this Little Newhouse, 
164 Miss. 619, 145 So. 608, was alleged the bill complaint that 
the original loan was made February 25, 1927, and that the note 
therefor was renewed January 17, 1928. the hearing after the 
remand, was disclosed the proof that the original loan was made 
some considerable time before February 25, 1927, and that the note 
that date was merely renewal the original loan. was further 
shown that none the directors who are made parties defendants 
the bill were directors officers the time the original loan was made 
except Newhouse and Phillips; and the testimony fails 
show that Mr. Phillips the time the original loan participated 

The question for determination this appeal is, therefore, whether 
the renewal loan previously made comes within section 3812, Code 
1930, which substantial rescript the statute, had existed 
during the times involved this transaction. Statutes such this 
innovations the common law, and should construed. 
other words, the creditor party complaining must bring himself 
within the express terms the Bramlette Joseph, 111 
Miss. 379, 383, So. 643, 645. State Love, 150 So. 196, this court 
passing upon this particular statute held that renewal not loan. 
The officer director did not borrow the money the renewal, 
had already borrowed it. There are several obvious practical reasons, 
well reasons founded point law, which preclude the extension 
construction section 3812, Code 1930, the renewal original 
loans. 

Affirmed. 


ACTION TRADE ACCEPTANCE 


Atlantic Refining Co. Schoen, Supreme Court Errors Connecti- 
cut, 170 Atl. Rep. 478 


defense that there such corporation the company 
whose name appeared the acceptance drawer and such per- 
son the person who indorsed president the company. 

The Negotiable Instruments Act the Uniform Act) pro- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §6. 
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vides that the acceptor instrument admits the existence the 
drawer, the genuineness his signature and his capacity and au- 
thority draw and also admits the existence the payee and his 
then indorse. 


Assumpsit the Citizens’ Bank, St. Clair, against Gwinner 
recover sum due two trade acceptances. Judgment was rendered 
for plaintiff for $454.48, with interest $225 from April 10, 1931, and 
$225 from May 10, 1931, for want sufficient affidavit defense. 
From order denying defendant’s petition open the judgment and 
for leave file supplemental affidavit defense, defendant appeals. 

Affirmed. 

Jos. Seesholtz and Leon Mandell, both Pottsville, for ap- 
pellant. 

Mahoney and George Kaercher, both Pottsville, Shippen 
Lewis, Sp. Dep. Atty. Gen., and Wm. Schnader, Atty. Gen., for 
appellee. 


TREXLER, J.—This action assumpsit the Citizens’ 
St. Clair against Gwinner recover the sum due two 
trade acceptances. The plaintiff filed its statement claim which 
averred that about February 28, 1931, discounted for the Chemi- 


Insect Service, Inc., the two trade acceptances question drawn 
upon the defendant and the defendant accepted the due dates, 
namely, April 10, 1931, and May 10, 1931. affidavit defense was 
filed which the appellant averred that the trade acceptances were 
and delivered him the Chemical Insect Service, Inc., and 
this was done reason certain representations made him. 
need not into the particulars the defense the entered 
judgment for want sufficient affidavit defense July 25, 1932, 
and appeal was taken from this order. 

March 1933, over eight months afterwards, petition was 
presented open the judgment and file supplemental affidavit 
defense for the reason that after-discovered evidence disclosed there was 
such company the Chemical Insect Service, Inc., and such per- 
son Strickler who indorsed the acceptances president the 
Chemical Insect Service, Inc. There was denial the nature 
demurrer filed the plaintiff, and the court dismissed the petition 
open the judgment, giving reason, the judgment being adverse 
(Brader Alinikoff, Pa. Super. Ct. 285), that was presented after 
the term which the judgment was entered and the court had power 
open it, and because the laches the appellant not presenting 
his petition sooner. 

The burden the defendant’s petition that sought the ice 
William Wilhelm, Esq., and that the latter after investigation re- 
ported that the drawers the acceptances had existence, that 
also reported that such firm corporation had been registered 
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the department Harrisburg business the state 
vania. 

There authority for the position taken the court that, the term 
having passed, the petition open came too late. ‘‘The power the 
court open where the judgment entered adverse proceedings 
ends with the term. King Brooks, Pa. 363; Gans, 242 
Pa. 364 [89 459]; Dean Munhall, Pa. Super. Ct. 69; Miller 
Baker, Pa. Super. Ct. 124. least this the common law 
proceedings. Kantor Herd, 276 Pa. 519, 524 [120 
Alinikoff, supra. 

Apart from this, the question whether the laches the defendant 
delaying eight months present his petition barred relief was matter 
peculiarly within the discretion the court. 

addition the above, the appellant was precluded the sixty- 
second section the Negotiable Instruments Act, May 16, 1901, 
the instrument, engages that will pay according the tenor his 
acceptance, and admits: The existence the drawer, the genuineness 
his signature, and his capacity and authority draw the instrument 
and, The existence the payee and his then indorse.’’ 

The order the lower court affirmed; appellant pay the costs. 


DEPOSIT AGENT NOT ENTITLED 
PREFERENCE 


Slater North Carolina Bank Trust Co., Supreme Court North 
Carolina, 172 Rep. 355 


subject withdrawal the agent not entitled pref- 
erence payment upon the failure the bank even though the 
agent, the time making the deposit, informs the bank that the 
money belongs another party. 


Action Slater, operating the Slater Co., and an- 
other against the North Carolina Bank Trust Company, and Gurney 
Hood, commissioner banks for the state North Carolina. From 
judgment dismissing the action, plaintiffs appeal. Affirmed. 

Action without controversy upon agreed statement facts. 
Slater, who was collecting agent the Central Investment Cor- 
poration and other principals, opened account with the North Caro- 
lina Bank Trust Company the name Slater Co. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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August, 1932, Slater notified the bank that Slater Co. was 
trade-name and that the deposits were made the trade-name 
avoid the bank’s right set-off against this fund for Slater’s personal 
obligations then held the bank; that the money deposited did not 
belong him but third parties; and that was using such account 
for remittances check his several for rents collected and 
payments made mortgage notes. did not disclose the names 
his principals. Funds the Central Investment Corporation and 
others were deposited the trade-name and for several months the vari- 
ous principals received stated settlements checks drawn the de- 
posits. When money was deposited, the bank issued general deposit 
tickets and mingled the funds with its general assets. There was 
segregation and other agreement between the bank and Slater 
any his principals. The bank did not know that the Central Invest- 
ment Corporation exercised any right ownership the deposits and 
made further inquiry the nature the account. When the 
bank suspended business, Slater Co. had deposit $521.72 
which was treated active checking account. The checks were 
signed the name Slater Co. Slater. The ap- 
pellants contend that the Central Investment Corporation the bene- 
ficial owner thereof and entitled the deposit or, not, that 
Slater Co. entitled preference created the deposit trust 
fund. The trial court dismissed the action, and the plaintiffs appealed. 
Stanley Beeson, Greensboro, for appellants. 

Brooks, Holderness, Greensboro, for appellees. 


ADAMS, J.—It admitted that the Central Investment Corporation 
the beneficial owner the funds deposited the bank the name 
Slater Co., and view this admission the appellants argue 
that the transaction between the depositor and the bank resulted the 
trust which entitles the beneficial owner precedence 
payment. The argument predicated the theory equitable owner- 
ship arising from the bank’s knowledge the fact that the funds de- 
posited the name Slater Co. were free from the banker’s 
right legal equitable set-off against Slater. The appellants 
several cases support the principle that banker’s lien 
right set-off, while ordinarily attaching deposited funds, cannot 
permitted preyail against the equity the beneficial owner 
which the bank has notice, either actual Central Nat. 
Bank Baltimore Life Ins. Co., 104 54, Ed. 693; Union 
Stock Yards National Bank Giliespie, 137 411, Ct. 118. 
Ed. 724; United States Butterworth-Judson Corporation, 267 
387, Ct. 338, Ed. 672; Arnold San Ramon Valley 
Bank, 184 Cal. 632, 194 1012, 320 and Agard 
People’s Nat. Bank, 169 Minn. 438, 211 825, 629, 
and annotation. the principle, not perceive its ap- 
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plication the agreed facts. The question set-off banker’s liens 
not presented the appeal. When the deposits were made, general 
receipts tickets were issued the bank; there was agreement that 
the deposits should segregated from the general funds; and 
agreed that they remained subject withdrawal the depositor. The 
mere fact beneficial equitable ownership confers upon the Central 
Investment Corporation right precedence preference the dis- 
tribution assets the hands the commissioner banks. 

The appellants take the alternative position that the depositor 
the funds preferred creditor the bank and therefore entitled 
priority over the general creditors the bank. Applying the prin- 
ciple stated all the recent decisions dealing with the question. 
claims which have preference the liquidation insolvent bank, 
are opinion that the appellants’ position cannot maintained 
the theory either segregated trust fund statutory prefer- 
ence, Pub. Laws 1927, 113, amended. Williams Hood, Commis- 
sioner, 204 140, 167 574; Flack Hood, Commissioner, 204 
337, 168 520; Parker Trust Co., 202 230, 162 
564; First Citizens’ Nat. Bank Corporation Commission, 201 
381, 160 360; Hicks Corporation Commission, 201 819, 
161 545; Corporation Commission Trust Co., 193 696, 
138 22. 

Judgment affirmed. 


PROCEEDS TRAVELER’S CHECKS NOT 
PREFERRED CLAIM FAILURE BANK 


Smith American Express Co., Supreme Court Florida, 152 So. 
Rep. 171 


bank sold traveler’s checks for express company com- 
mission, deposited the proceeds with the express company’s consent 
deferred settlement account, mixed the proceeds with its general 
funds and remitted draft the express company semi-monthly. 
Upon the failure the bank was held that the express company 
was not preferred creditor the amount dne the time 
from the bank. 


Suit the American Express Company against Smith, 
liquidator the Bank Bay Biscayne. From judgment for the 
plaintiff, the defendant appeals. Reversed. 

Edward Fleming and Loftin, Stokes Calkins, all Miami, for 


appellant. 


NOTE For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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Shutts Bowen, Crate Bowen, and Bonsteel, all Miami, 
for appellee. 


WHITFIELD, J.—By bill equity the American Express Com- 
pany seeks decreed entitled preference payment from the 
assets insolvent state bank the hands liquidator appointed 
the state comptroller under statute the state Florida. 

The chancellor decreed for the complainant, American Express Com- 
pany, and the liquidator appealed. 

Appellant states the ‘‘question involved: the Express Company 
entitled payment full the amount due defunct Miami 
bank, when the account one the books the bank, with 
the consent the Express Company, ‘deferred settlement account,’ 
and arises out the sale the bank for the Express Company the 
latter’s travelers checks, under exceptional arrangement which 
the bank was permitted mingle with its general funds the proceeds 
sales such checks and use its ordinary banking operations 
such proceeds, and settle the account twice monthly, remitting 
the Express Company, not the proceeds the sales such checks, but 
draft drawn the bank its New York City Bank correspondent, 
payable out the general credit carried New York City the 
Miami bank, which the proceeds the checks were not part; or, 
the Express Company general the bank, because 
the bank and agreed accept semimonthly settlements 
drafts drawn the bank its New York City correspondent. 

Cireuit Judge, Bill, Answer and evidence taken before 
Special Examiner, answered the first question the affirmative, and 
the second the negative, and decreed payment full the Express 

Appellee states that: 


real question decided this appeal presented the 
pleading should read follows: 

bank acting selling agent for the issuing company re- 
ceives traveler’s cheques, and executing trust receipts agrees hold 
the cheques and the proceeds thereof when the property the 
issuing company all times, and has been accustomed remitting 
proceeds daily, but because press business, and for the purpose 
eliminating much detail work, secures permission remit said proceeds 
semimonthly, instead daily, before, and opens bank account with 
itself, which the proceeds are placed, pending remittances, does 
the mere change time remitting, plus the fact that the bank 
kept solely for the special purpose holding the proceeds, 
pending change the relationship the bank the issuing 
company from one trustee that general debtor, and, upon the 
bank’s insolveney, while some the said proceeds are its custody 
said not the issuing company entitled preferred claim 
the amount the cheques sold, but for which remittance has been 
made, 
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The bank engaged sell traveler’s cheques the American Express 
Company for commission sales. Receipts given the bank for the 
sold stated that the bank ‘‘agrees and undertakes 
that the said cheques while its custody shall have the same care and 
protection its own bearer securities; and further agrees accept re- 
sponsibility for the due issue thereof and account the American 
Express Company therefor for the proceeds received from the sale 
thereof. The same Cheques until sold and the proceeds thereof when sold 
shall all times remain the property the American Express Com- 

first the bank remitted daily covering sales. Later American 
Express Company Travelers Cheque Account’’ the bank was opened 
agreement, the bank ‘‘credit the proceeds sales (of Travelers 
Cheques) every day that account,’’ remitted weekly the bank’s 
check New York. For several years before the bank failed, remittances 
were made semimonthly. The correspondence between the parties showed 
the bank deposited with itself the proceeds daily sales American 
Express Company traveler’s cheques ‘‘Traveler’s Cheque Account’’ 
sometimes referred ‘‘Deferred Settlement Account,’’ and that the 
bank, with the acquiescence the American Express Company, had the 
use the money the ‘‘Traveler’s Cheque 
Settlement Account’’ between semimonthly remittances, and that re- 
mittances were made not the funds received from sales travelers’ 
cheques, but the bank’s draft check its funds New York 
bank. The ‘‘Traveler’s Cheque the bank was not subject 
check draft the American Express Company; but does not 
appear that during the semimonthly remittance periods the moneys 
funds the ‘‘Traveler’s Cheque Account’’ were, were either 
party intended be, set apart severed from the general funds the 
bank. consent and acquiescence the American Express Company, 
the bank had the use the daily receipts from sales travelers’ 
cheques between semimonthly remittances, which consent proceding 
practice was inconsistent with and manifestly acquiescence super- 
seded the provision the receipts given the bank for travelers’ 
cheques sold it, that ‘‘the proceeds thereof when sold shall 
all times remain the property the American Express 

Nothing shown indicate that the money deposited the 
separate fund the bank solely and exclusively for the use all 
times the American Express Company. There express reference 
letter the company the bank’s ‘‘use the money”’ collected 
the bank for sales travelers’ cheques between semimonthly remittance 
dates. preference should not allowed. 

The facts shown the record clearly differentiate this case from 
those which preferences have been adjudicated. 

American Express Company Cochrane, Liquidator, 103 Fla. 
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426, 137 So. 696, the bank had remitted drafts, which because the bank 
failed the meantime were unpaid, covering proceeds sales 
traveler’s cheques from June June 28, 1926, inclusive, thereby 
having severed the amount such remittances from the funds the 
bank before failed; and did not appear that the bank had been 
authorized the company ‘‘open account your books, entitled 
‘American Express Company Travelers Cheque Account’ and credit the 
proceeds sales every day that account’’ and remit stated 
dates, was agreed this case. 

Here the collections were credited stated account remitted 
the 16th and last days each month, the bank have the use 
the funds between the semimonthly dates for remittances. The bank 
this case failed open June 11, 1930, having then the 
the company for travelers’ cheques sold between June and June 11, 
1930, $17,342.80, remittance for that period having been attempted, 
the next regular remittance date being June 16, 1930. See Commercial 
Nat. Bank Armstrong, 148 50, Ct. 533, Ed. 363. 

City Bank Ft. Lauderdale al. Hart, Executor, 102 Fla. 
530, So. 446, there was agreement credit the funds open 
account. 

Newsom, Liquidator, Acacia Mutual Life Ass’n al., 102 
Fla. 567, 136 So. 389, the express agreement was that the deposit should 
held for the sole use and benefit the depositor. 

Myers, Receiver, Federal Reserve Bank Atlanta, 101 Fla. 
407, 134 So. 600, there was attempted remittance for collections made 
remitted. 

Bryan, Adm’x Coconut Grove Bank Trust Co., 101 Fla. 
947, So. 481, So. 229; Oesterreicher MeNair (D. C.) 
(2d) 798, and other like cases, the funds had been severed from the gen- 
eral funds the bank when the bank closed. 

City Miami Shutts, Fla. 462, So. 929, and other similar 
eases, the relation was principal and agent, with elements 
relation debtor and creditor. 

Reversed. 


Petition for Rehearing 


PER CURIAM.—In Newsom Acacia Mutual Life Association, 102 
Fla. 567, 136 So. 389, 391, which relied petitioner ground 
for rehearing this case, the proposition decided was that Citizens’ 
Bank Trust Company, bank which had special legislative charter 
authorizing trust business without special license from the 
state trust company, the trust responsibilities undertaken the 
bank could not defeated the peculiar manner which the trust 
arrangement was executed. 

that opinion this court referring the proposition there 
decided, said: ‘‘It contended the appellee, and was held the 
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court below, that the special contract between the parties fixed the 
status the deposit one special trust fund applied the 
bank and for purpose, and that the contract and agreement 
the bank pay interest such fund change its status, nor 
convert general deposit.’’ 

that case this court was dealing with the asserted right the 
claimant have adjudicated admittedly special trust fund that 
had been deposited special trust fund with bank whose charter 
authorized receive and handle the fund its special trust 
pacity. The sole question was that the way the bank had, 
with the consent the claimant, handled pursuant the special 
contract, did not change the special trust character special fund 
that general deposit freed its trust character. 

this case the bank was not shown have any trust powers, nor 
was the question express trust the kind mentioned the Acacia 
Mutual Life Ass’n Case involved. 

Rehearing denied. 


APPLICATION BANK’S DEPOSIT 


OFFICER’S NOTE 


First National Bank Enid Southwest National Bank Wichita, 
Supreme Court Kansas, Pac. Rep. (2d) 1071 


Where officer bank sends his personal note corre- 
spondent bank with request that the proceeds placed the 
his bank, the correspondent bank may apply deposit there- 
after standing the the other bank the satisfaction 
the officer’s note, provided that the discounting the officer’s note 
was bank transaction and not personal transaction the part 
the officer. this case was held the discounting was done 
behalf the bank and not its officer and that, therefore, the cor- 
respondent bank had the right apply the deposit the 
tion the note. 


Action the First National Bank Enid and others against the 
Southwest National Bank Wichita, Kan. Judgment for plaintiffs, 
and defendant appeals. 

Judgment reversed and cause remanded, with directions enter 
judgment for defendant. 

Robert Foulston, George Siefkin, Sidney Foulston, Lester 
Morris, Gardiner, and Helsel, all Wichita, for appellant. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §700. 
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McKeever, Van Stewart and Harry McKeever, all 
Fair, Kahrs, and Robt. Nelson, all Wichita, for appellees. 


HARVEY, J.—This action recover bank deposit. jury 
was waived, the trial court made findings fact and conclusions law, 
and rendered judgment for plaintiffs. Defendant has appealed. The 
principal point controversy whether the transaction out which 
the deposit arose was bank transaction, the individual transaction 
officer one the banks. 

September 22, 1931, plaintiffs collectively purchased the assets 
and assumed the liabilities the Enid Bank Trust Company, bank- 
ing corporation Enid, Okl., organized and doing business under the 
banking laws that state. For the purposes this action they stand 
the position that bank, which hereinafter will referred the 
Enid bank. With some changes its name and charter, not material 
here, the Enid bank had been existence and doing business since about 
1893. During all that time Fleming was the controlling stock- 
holder and the active managing officer the Enid bank. His son, 
Fleming, appears have grown with the bank, and January, 
1931, was made its president, and Fleming became chairman its 
board directors. 

The defendant banking corporation Wichita, Kan., organized 
and doing business under the national banking laws, and hereinafter 
will referred the Wichita bank. Naftzger was the con- 
trolling stockholder and the active managing officer the Wichita bank, 
and had been since its organization fifteen years more ago, but for 
more than forty years prior the transaction question had been 
the banking business Wichita and the chief executive officer 
some banking institution. His son, Naftzger, appears have 
grown the business, has been connected with the Wichita bank 
since 1915, and the time the transaction question was ifs vice- 
president. 

For about forty years Fleming had been the dominating officer 
the Enid bank and Naftzger held similar position some bank 
Wichita, and for more than fifteen years the Wichita bank. During 
all this time they had been personal and professional friends, dur- 
ing most that time the Enid bank was depositor and discounted 
notes with the Wichita bank. Some these notes discounted were 
signed Fleming, some Fleming, and some customers 
the Enid bank; but without regard who had signed the notes credit 
was always given the Enid bank the books the Wichita bank. 
The correspondence discloses that some instances the Enid bank had 
specifically guaranteed some the notes, other instances had not. 
When there was default the payment any these notes, 
happened, the Wichita bank charged the account the Enid 
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bank with the amount the notes. Fleming never had personal 
account the Wichita bank. appears there had not been much 
this business between the banks for the few months immediately prior 
July, 1931. There testimony that about the 5th 6th July, 
1931, the president the Enid bank advised the vice-president the 
Wichita bank that was going start send some remittances again. 
This appears have been done, for July 8th the vice-president 
the Wichita bank wrote: 


Fleming, President, Enid Bank Trust Company, Enid, 
Oklahoma. 
Mr. Fleming: Your remittance letters received this morning 
for which wish thank you. Seems good have you back our 
books again. 


What these remittances consisted of, their amount, not dis- 
closed the record. July 1931, the letterhead the Enid 
bank, Fleming, chairman its board directors, wrote the fol- 
lowing 


Naftzger, Vice-President, The Southwest National Bank, 
Wichita, Kansas. 

Mr. Naftzger: have your letter July 8th, acknowledging 
the deposits that have sent you recently, and our intention 
give you the very best account that possibly can. 

enclosing you herewith our last published statement and also, 
financial statement and note for $5,000.00, due days. 
wondering note will look good you the deposits do? 
are getting along very well under the present low prices wheat and 
other products but are not trying make big money this year, running 
very close and conservative way. 

credit our account with the proceeds note and oblige. 

truly, 
Ene. 3.’’ 


Accompanying this letter was note dated Wichita, Kan., July 10, 
1931, for $5,000, due days, with interest from maturity, and signed 
Fleming. The Wichita bank this letter and note July 
10th, and gave the Enid bank credit for the face the note, less $75 
interest maturity per cent., and its vice-president wrote the fol- 
lowing 

Fleming, Enid, Oklahoma. 

‘‘Dear Mr. Fleming: Note received have credited your account per 
memorandum enclosed herewith. note what you say regarding mak- 
ing money this time. think like you, good time hang 
and not try make much. can keep even and keep what have 
will all lucky. 

are enclosing herewith statement our blank filed per 
your statement which you sent us. Please sign new statement and re- 


turn for our files. 
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July 1931 (one day before wrote the Wichita bank sending 
his note question and two days before its date), Fleming made 
out deposit slip placing his personal credit the Enid bank the 
sum $10,000, being for $5,000 account the note was prepar- 
ing send the Wichita bank and $5,000 for similar note was 
preparing send bank Dallas, Tex. thereby took personal 
credit the Enid bank for the sum $10,000. that day drew 
check the Enid bank for the sum $10,000 the payment his 
personal indebtedness the Union National Bank Wichita. 
September 24, 1931, the books the Wichita bank showed the 
the Enid bank the sum $4,741.81, and that date the Wichita 
bank applied this credit payment the $5,000 note Flem- 
ing which had been sent the Wichita bank July 9th. 

The above statement facts summary those found the 
court, which have added the correspondence between the banks 
the time the note was sent and the given. The trial court 
further found, concluded: 


Said transaction was not transaction between the two banks, 
and the Enid Bank Trust Company had nothing with the trans- 
action except aid transmitting the proceeds the loan the 
Fleming note from the Southwest National Bank the personal account 


Fleming the Enid Bank Trust Company. 

The evidence does not establish any express contract between 
the Southwest National Bank and the Enid Bank Trust Company 
its predecessors which would authorize the Southwest National Bank 
apply the deposit the Enid Bank Trust Company towards the pay- 
ment the Fleming note, nor does the evidence establish any 
course conduct between the Southwest National Bank and the Enid 
Bank Trust Company its predecessors which would imply authori- 
zation the Southwest National Bank apply said deposit the pay- 
ment said 

The court also found that plaintiffs were entitled judgment from 
the Wichita bank the sum $4,741.81 with per cent. interest since 
September 24, 1931, and judgment accordingly. 

Appellant (defendant bank) first contends that the court erred 
admitting evidence the effect that July 8th Fleming took credit 
the Enid bank for $10,000 notes was going draw 
and send the Wichita bank and Dallas bank, and that used 
this pay his personal obligations the Union National Bank, 
for the reason that these acts Fleming, and the fact that the Enid 
bank permitted it, were not known otherwise binding the 
Wichita bank. The point well taken. When the Enid bank sought 
and obtained from the Wichita bank, what did with that 
was its business, and certainly was not binding the Wichita 
bank which had knowledge how the credit was handled the 
Enid bank, and did not give its consent nor ratify that method 
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handling it. This point was specifically ruled Andale State 
Bank Wichita State Bank, 126 Kan. 441, 268 735, 738. See, also, 
Bank Lakin National Bank, Kan. 183, 185, 587, the 
same effect. 

Appellant complains that the court overruled its motion set aside 
findings—more properly conclusions—10 and not being supported 
the evidence and being contrary the evidence. The motion should 
have been sustained. difficult read the letter July 9th in- 
closing the note for which the was given, written was the 
chairman the board directors the Enid bank, its principal and 
dominating official, without being the conclusion that the 
sending the official’s notes, with request for for the bank, 
was bank transaction. Andale State Bank Wichita State Bank, 
supra; Northrup Nat. Bank Bank, Kan. 563, 159 403; Stock 
Yards State Bank Bank, Kan. 558, 152 769; Keyes First Nat. 
Bank (C. A.) (2d) 684. 

seem also, the that the amount standing 
the the Enid bank September 24th, which was placed this 
note, was the unused portion the which had been obtained 
the note July 10th. other words, the only way the Enid bank got 
the credit question was virtue the note which was later 
indorsed. are aware remittances had been received the Wichita 
bank from the Enid bank July 8th, but the amount them was not 
disclosed, and obviously thus obtained had been exhausted, and 
part the credit obtained the note question had been exhausted 
before September 24th. 

This case governed the decision fthis court Andale State 
Bank Wichita State Bank, supra, where the facts from legal view- 
point are substantially the same here. Counsel for appellees attempt 
distinguish the cases. have considered all that has been said 
that matter and are unable see any controlling distinction. 

Appellees call our attention certain statutes the state Okla- 
homa (sections 9187 and 9199, Okl. Stat. 1931) which make felony 
for the managing officer bank organized and doing business under 
the laws Oklahoma borrow money from the bank with which 
and argue that under these statutes would have been un- 
lawful for the Wichita bank have loaned money the Enid bank 
used Fleming personally, and would have been unlawful 
for Fleming have used such money personally. Three answers sug- 
gest themselves this argument: (1) There evidence that the 
Wichita bank, its officers, knew that Fleming was going bor- 
row that money from the bank, that had fact borrowed 
the amount this note and more from the Enid bank two days before 
the note question reached the Wichita bank. The letter transmitting 
the note signed the managing officer the bank requested that credit 
given the Enid bank, and that was done. credit was requested 
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for Fleming personally, and such credit was given the 
Wichita bank. (2) There showing this case that the Wichita 
bank, its officers, knew the Oklahoma statute question. One 
not presumed know the statutory laws another state. (3) the 
Wichita bank, its officers, knew the statute, there evidence 
this case tending show that they had any reason anticipate that 
Fleming, managing officer the Enid bank, would violate 
the statute and thereby commit felony. fact, the presumption 
would the other way. The result is, these statutes are aid 
support the judgment the trial court. 

When eliminate the finding the trial court how the Enid 
bank permitted Fleming handle, for his personal use, the 
had obtained from the Wichita bank, must, for the reason that 
was unknown and not binding the Wichita bank, there 
evidence the record this case support judgment for the plain- 
tiffs the court below. have carefully considered the argument 
and examined the authorities cited appellees and find nothing them 
which requires different conclusion. The result is, the judgment 
the court below must reversed with directions enter judgment for 
defendant. 

ordered. 


UNEARNED INSURANCE PREMIUMS CANNOT 
SET OFF AGAINST INSURANCE COM- 
PANY’S DEPOSIT FAILED BANK 


Bassett, Bank Commissioner, City Bank Trust Co., Supreme Court 
Errors Connecticut, 170 Rep. 482 


Where robbery and fidelity insurance policies are canceled the 
the receiver closed bank two days after the appoint- 
ment the receiver, the insurance company cannot set off the 
amount unearned premiums which owes the bank against its 
deposit the bank. must pay the unearned premiums full 
the receiver and collect what dividends, any, entitled 
its deposit. The reason that depositor’s right set-off limited 
indebtedness existing the time the bank’s and 
does not extend debt which accrues after the receivership. 


Proceeding George Bassett, Bank Commissioner, against the 
City Bank Trust Company, brought the Superior Court, which 
Howard Alcorn was appointed receiver for defendant. Applica- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §741. 
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tion the receiver for advice the right the Globe Indemnity 
Company, depositor, set-off. From order that was not en- 
titled set-off, the depositor appeals. error. 
John Blackall, Hartford, for appellant Globe Indemnity Co. 
Barclay Robinson, William Fisher, and Lucius Robinson, all 
Hartford, for appellee. 


BANKS, J.—In the trial court and upon the argument this court 
the parties stipulated the facts material upon this appeal. 
January 1932, the City Bank Trust Company, because restrain- 
ing order the bank commissioner, failed open for business and has 
since remained closed. January 1932, temporary receiver was 
appointed who was subsequently confirmed. When the ‘bank closed 
December 31, 1931, was insolvent. The Globe Indemnity Company 
insured the bank against loss through any dishonest criminal act 
its employees through robbery holdup, two bankers’ blanket 
bonds the premiums upon which had been paid. The bonds were 
celable the option the insured. The receiver, upon his appoint- 
ment, notified the indemnity company the same and requested the 
the bonds. They were canceled the indemnity com- 
pany January 1932, and the unearned premiums computed 
that date amounted $6,661.86. When the bank closed, the 
Globe Indemnity Company had deposit its commercial depart- 
ment $10,033.26 and claimed the right set off this deposit against the 
amount due from for unearned premiums. The court ruled that 
was not entitled the set-off, and the correctness this ruling the 
only question upon this appeal. 

depositor’s right set-off limited indebtedness existing 
the time the bank’s insolvency and does not extend debt which 
after the receivership. Lippitt Thames Loan Trust Co., 
Conn. 185, 206, 369; Searle Crampton, 117 Conn. 170 
480; Michie, Bank Banking, 294, 313; cases annotation 
806. The appellant contends that the unearned premiums upon 
its bonds constituted existing indebtedness the bank prior the 
receivership, and that therefore was entitled set off against its 
deposit the bank. This claim based upon the proposition that the 
liability the indemnity company upon its bonds ceased the instant 
that the bank closed, and that the same instant there came into ex- 
liability its part pay the bank the amount the un- 
earned premiums upon the bonds. 

The bonds themselves contain provision for their termination 
upon the closing the bank. They provide, substance, that they shall 
terminate (a) thirty days after receipt the insured written notice 
from the underwriter its desire terminate the bond, (b) receipt 
the underwriter written request terminate the bond, and, 
the case any employee, (a) soon the insured shall learn any 
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default his part, (b) fifteen days after receipt the insured 
written notice from the underwriter its desire terminate the bond 
such employee. The bonds were actually canceled the home 
office the indemnity company January 1932, upon receipt 
request the receiver for such cancellation, accordance with 
the provision for cancellation the bonds themselves. The appoint- 
ment the receiver did not, the appellant suggests, terminate the 
corporate existence the bank. suspended its power conduct its 
business enter into contracts relation that business, sell, 
pledge, otherwise dispose the property the possession under 
the control the receiver; but did not bring about dissolution 
the corporation. Butler Beach, Conn. 417, 422, 748; Clark, 
Receivers (2d Ed.) 703. The corporation, despite the appointment 
the receiver, might, for instance, employ counsel for its own protection 
the proceeding for the purpose bringing about reorganization 
and resumption business, and certainly, for the latter purpose, might 
enter into contracts employment. Johnson Southern Ass’n 
(C. 646; Linn Joseph Dixon Crucible Co., Law, 
28, 33, Cook, Corporations (8th Ed.) 4000. might, 
upon proper showing the court, bring about the discharge the re- 
ceiver and itself resume business. Hartford National Bank Trust Co. 
Riverside Trust Co., 117 Conn. 276, 167 811. There might con- 
tinue employees the distinct from those the receiver, 
even after the latter’s appointment, who would within the terms 
the bonds. Unless these were terminated accordance with their pro- 
visions, they would continue operative. 

The appointment the receiver did not necessarily terminate the 
bonds, and the conduct the appellant indicated that did not con- 
sider its liability the bonds terminated until its receipt from the 
receiver request for their cancellation. canceled them the 
date the receipt that request and figured the amount un- 
earned premiums upon the basis the termination its liability 
that date. received and retained compensation for its liability 
upon the bonds covering the entire period January 9th. The appellant 
owed the bank nothing prior its insolvency. Its only obligation the 
bank was indemnify against any defaults its employees within 
the terms the bonds and there were such defaults. Its obligation 
pay the amount the unearned premiums came into existence when 
the bonds were January 9th, and was obligation which 
then accrued the receiver. was obligation, true, which 
grew out transactions having their incidence prior the appointment 
the receiver, but was not debt existing when the receiver was 
appointed. this differed from the debt the depositor 
Crampton, supra, which was upon note given prior receivership 
though not due until after the receiver was appointed. Since there were 
mutual debts existing prior the appointment the receiver, the 
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trial court did not err its ruling that the appellant was not entitled 
set off its deposit against the amount the unearned premium. 
There error. 


TIME FOR GIVING NOTICE CLAIM UNDER 
FIDELITY BOND 


Slidell Savings Homestead Association Fidelity Deposit Co. 
Maryland, Supreme Court Louisiana, 152 So. Rep. 121 


policy issued savings association insuring the fidelity 
its treasurer provided that the association should give notice the 
insurance company any dishonest act the part the treasurer 
within five days after the discovery thereof. The officials the 
bank, becoming suspicious, had the treasurér’s accounts audited and 
found that she had been drawing checks for her salary excess 
the amount actually due her. Notice this fact was promptly 
given the insurance company. The company claimed, however, 
that the bank had previous notice reason the fact that all 
the checks had been countersigned the association’s president, 
that he, therefore, had knowledge the and that notice 
him was notice the association. The court stated that ex- 
amination the evidence clearly established that the president did 
not have even suspicion that the treasurer was drawing too much 
salary. The checks, seems, were drawn for irregular amounts and 
irregular times, sometimes for less than the amount salary due 
and sometimes for more, the latter predominating. The court went 
hold, that, the president did have knowledge the mis- 
appropriations, would clear that had been aiding and con- 
niving with the treasurer the wrong she was committing. that 
event notice him would not notice the association for the 
reason that would contrary his interest divulge the facts. 
The company was held liable its policy. 


Suit the Slidell Savings Homestead against the 
Fidelity Deposit Company Maryland. From judgment favor 
the plaintiff, the defendant appeals. 

Judgment amended, and, amended, affirmed. 

Milner, New Orleans, for appellant. 

Cooley, Jr., Slidell, for appellee. 


OVERTON, J.—This suit recover $2,708.21 fidelity de- 
posit bond, signed defendant, surety, favor plaintiff, against 
the loss, not exceeding $5,000, any money other personal property 
for which plaintiff responsible, through the fraud, dishonesty, forgery, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §661. 
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theft, embezzlement, wrongful abstraction Gladys Badon, while 
engaged the service plaintiff, whether these dishonest acts done 
directly connivance with others. 

Miss Badon, marriage, after the irregularities complained be- 
gan, became Gladys Badon Morris, and the bond was promptly altered 
show her change name. The bond was signed 1932, and was 
continued from year year until the discovery the 
tions. When the bond was given, Miss Badon was assistant secretary 
and treasurer plaintiff, but, upon the death the secretary and treas- 
urer, which several years prior her she was 
selected fill the 

The record leaves doubt that Miss Badon or, shall refer 
her, Mrs. Morris, wrongfully abstracted funds belonging plaintiff 
the sum $2,078.21. This sum consists $1,060.17, being over- 
drafts for salary, fraudulently made, during period several years; 
$307.26, fraudulently paid Mrs. Morris her sister, Earline 
Badon, clerk plaintiff, excess her authorized salary $73.80, 
represented cash receipts unaccounted for; and $1,266.98, the 
amount insurance premiums, fraudulently paid Mrs. Morris 
insurance agency, which she was partner, policies, covering 
property which plaintiff had interest, either owner mortgagee, 
and the premiums which plaintiff was under obligation 
pay. 

The defense rests plea prescription, growing out the terms 
the bond, and upon alleged breaches warranty. Since the 
plea prescription rests upon the terms the bond, shall quote 
the pertinent parts the bond. The fourth article the bond reads, 
part, follows: 


the discovery the employer any dishonest act the 
part the employee, the employer shall, the earliest practical mo- 
ment, and all events not later than five days after such discovery, 
give written notice thereof the surety its home office. Affirmative 
proof loss under oath, together with full particulars said loss, shall 
filed with the surety its home office within three months after such 
Legal proceedings for recovery hereunder may not 
brought until three months have elapsed after such proof loss has 
been filed with the surety, nor brought all unless begun within six 
months after proof loss has been filed with the surety. 


Plaintiff, through some its officers and directors, became sus- 
pisious the honesty and integrity Mrs. Morris just prior Sep- 
tember 1931, and apparently lost time instituting investiga- 
tion into her official conduct. The suspicion arose concerning the failure 
Mrs. Morris eredit Mrs. Laderman with some $35 for rent, due 
her plaintiff, and her failure give one plaintiff’s customers 
eredit monthly installment, paid loan. These suspicions re- 
sulted prompt convening the board directors plaintiff, 
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which William Robert, certified public accountant, was employed 
make audit plaintiff’s books. making the audit, Robert 
quickly discovered that there was shortage and reported orally 
plaintiff. Promptly, wit, September 1931, plaintiff gave notice 
defendant the which was the earliest practical mo- 
ment, and within five days after its discovery. Thereafter, namely, 
September 22, 1931, plaintiff made proof loss defendant pro- 
vided the bond. This proof was clearly well within three months, 
the bond provides, from the discovery the Suit was 
filed March 1932, and service citation made March 1932. 
This was obviously within six months from the day proof loss was 
filed with the surety. 

Therefore, the prescription provided the bond should not sus- 
tained, our judgment, unless that Mrs. Morris’ improper con- 
duct was discovered plaintiff, prior the date September 1931, 
named above, the date the discovery her misconduct and plain- 
tiff failed notify defendant the discovery within the five days 
prescribed the bond and failed make proof loss within three 
months after the discovery. 

Defendant most earnestly contends that the foregoing was the case. 
relies upon facts showing that, under the rules the company, Mrs. 
Morris’ duty was deposit the funds plaintiff bank and keep 
the books and the records the that she had right what- 
ever draw check for plaintiff her favor, except for her salary, 
which, during virtually the entire period involved, was $150 month; 
and that she drew, during period approximately three and half 
years, some eighty-nine checks for her salary, each which, under the 
rules plaintiff, was countersigned its president, Langston. 
The drawing these checks, shown, began with February, 1928, 
and ended with August, 1931, and the checks, appears, were drawn 
irregular times during the month and irregular amounts. During 
few the months that period, seems, Mrs. Morris drew less than 
the amount her salary for the month, but usually she drew more than 
the amount thereof, and March, 1929, she drew, checks, payable 
her order, sums totaling $234.81; April, 1929, like manner, she 
drew sums totaling $419.05; and May the same year, she drew 
checks totaling $500.87. Each these was made, were the other 
salary checks, payable her own order, and was countersigned 
Langston, president. These checks were charged plaintiff’s books 
Mrs. Morris, were the remaining checks payable her order, 
expenses. 

Defendant urges that, Langston countersigned these checks, ap- 
pears that had the facts before him showing that Mrs. Morris was 
overdrawing her salary, and therefore that plaintiff necessarily had 
such knowledge, but failed report the same and make proof loss 
timely. the other hand, appears that Langston had full faith 
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the integrity Mrs. Morris; that did not charge his memory with 
the amounts she was drawing, but considered that she was drawing the 
checks pay herself the amount due her salary; that his attitude 
towards Mrs. Morris was not only brought about the fact that she 
had been working for plaintiff since 1923, during which time she had 
done nothing, within his knowledge, excite his suspicion cause his 
confidence wane, but also the facts that her books had been ex- 
amined certified public accountants twice each year, and reported 
plaintiff correct, and likewise once year the state bank 
examiner, and similar reports made their condition. 

examination the evidence satisfies that Langston had not 
even suspicion that Mrs. Morris was overdrawing her salary and other- 
wise misappropriating the funds plaintiff until the occurrence the 
rent and possbaak episodes, already adverted to. Assuming, however, 
without deciding, that Langston had knowledge the misappropria- 
tions, the conclusion becomes inescapable that then was aiding her 
misappropriating money countersigning the checks and 
conniving her misconduct. This assumption would avail 
defendant, for the obligation the bond secure plaintiff, not only 
against defaleations made Mrs. Morris directly, but also connivance 
with others. Moreover, the knowledge acquired Langston ‘by thus 
conniving the misconduct Mrs. Morris, and, fact, aiding her 
the commission the misappropriations, could not imputed 
plaintiff, within the rule that the knowledge officer corpora- 
tion, within the scope his duties, the knowledge the corporation, 
for would contrary Langston’s interest divulge facts, im- 
plicating him dishonest transactions, that could not expected 
him divulge them any more than could expected the default- 
ing secretary and treasurer, Mrs. Morris, divulge her wrongs they 
were being committed her. Seixas, Citizens’ Bank, La. 
Ann. 424; Leurey Bank Baton Rouge, 131 La. So. 1022, Ann. 
Cas. 1913E, 1168; Blum Allen, 145 La. 71, So. 760; 
868, 549; 871, 550. 

The fact that Langston some other officer plaintiff might have 
acquired knowledge the examining Mrs. Morris’ books 
only required notify the insurer facts actually coming his 

Our that the plea prescription not well 
founded. 

The trial judge rendered judgment for plaintiff for the full amount 
sued for, including penalties. think that the judgment correct, 
save that the judge should not have allowed the penalties, which in- 
clude attorney’s fees, because seems that the defense, although 
has failed, was, the language the statute, upon just and reason- 
able grounds. The facts the case, with reference the plea pre- 
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were such give defendant reasonable hopes success. 
Section Act No. 1921 (Ex. Sess.). 

The judgment appealed from amended striking from the 
decree for penalties, including attorney’s fees, and, thus amended, 
the judgment affirmed, plaintiff pay the costs appeal. 


MEANING “STOCK DIVIDENDS” UNDER 
DEED TRUST 


City Bank Farmers’ Trust Co. Ernst, Court Appeals New York, 
189 Rep. 241 


dividend declared corporation the stock another cor- 
poration not ‘‘stock dividend’’ within the meaning that term 
used deed trust providing that the trustee shall transfer 
the donor, his estate dead, ‘‘any and all stock divi- 
dends’’ which might received the trustee from stocks held 
under the deed. Consequently such dividends should turned 
over the donor’s estate (he being dead the time) and not 
the beneficiaries named the trust deed. 


Action the City Bank Farmers’ Trust Company, individu- 
ally and trustee under deed trust dated May 1918, made 
Wood Fosdick, deceased, for the benefit Anna Fosdick Ernst and 
others against Anna Fosdick Ernst and others. From final judgment 
the Supreme Court bringing for review interlocutory judg- 
ment directed the Appellate Division (235 App. Div. 157, 256 
577), which modified judgment the Special Term, named defend- 
ant and certain other defendant bring direct appeal involving only 
the construction deed trust Appellate Division (Civil Prac- 
tice Act, 590). 

Judgment Appellate Division reversed, interlocutory judgment 
Special Term affirmed, and matter remitted Special Term with 
directions. 

See, also, 261 82, 184 502. 

Windsor Putnam and Fitzhugh McGrew, both New York City, 
for appellants. 

and Lewis Delafield, both New York City, for 
respondents. 


POUND, J.—This action was brought the plaintiff, trustee, 
for judicial settlement its accounts and for construction the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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deed trust. The deed trust, dated May 1918, made provision 
for the donor’s nieces, Anna Fosdick Ernst and Frances L’Hommedieu 
Jones. recites that the donor has delivered the trustee 600 shares 
stock the General Electric Company trust divide the same 
into two funds 300 shares each, pay the net income each the 
defendant Anna Fosdick Ernst and the defendant Frances L’Homme- 
dieu Jones, respectively, and, upon their respective deaths, pay the 
net income the defendant Katherine Davies Ernst for her life. The 
deed trust contains the following clause which the subject this 


appeal: 


hereinabove contained the contrary notwithstanding, 
said trustee shall transfer said Donor, dead, his executor 
administrator, free all trusts hereby created, any and all stock 
dividends which may from time time receive any stocks held 
hereunder.’’ 


January, 1925, the General Electric Company distributed stock 
Electric Bond Share Securities Corporation its stockholders 
share for share. This stock has been held undistributed the trustee. 
The present Electric Bond Share Company, the successor the com- 
pany whose stock was distributed, now pays its regular 
stock. The ownership both groups stock question. 

The questions presented are follows: affirmance the judg- 
ment below involves but one question. concerns the ascertainment 
the intent the donor, Wood Fosdick, when provided the deed 
trust that the trustee should transfer the donor his executor 
and all stock The question whether the Appellate 
Division was right holding that dividend paid the General 
Company stock its subsidiary, the Electric Bond Share 
Securities Corporation, was within the donor’s intention when re- 
ferred ‘‘stock this clause. Fosdick has died 
since the establishment the trust and the American Museum 
Natural History, residuary legatee under his last will and testament, 
stands his shoes. 

Another question arises this court disagrees with the Appellate 
Division and holds that the distribution stock the Bond 
Share Securities Corporation was not ‘‘stock dividend’’ and hence 
did not the donor his executor. The second question, like the 
first, involves the ascertainment the intent the donor when 
speaks ‘‘stock and concerns series dividends New 
Bond Share Company stock paid quarterly its own stock 
the rate per cent. 

The Appellate Division, beside reversing the Special Term the 
first question and holding that the dividend paid stock other than 
that the paying corporation constituted ‘‘stock dividend’’ within 
the meaning the donor when provided that the trustee should 
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transfer the donor ‘‘any and all stock dividends,’’ also expressed its 
opinion the second question, saying that the dividends paid the 
stock the paying corporation were also within the donor’s meaning, 
when provided that ‘‘stock should belong him. 

The usual meaning ‘‘stock ‘‘any dividend which 
shall payable the stock the corporation declaring 
authorizing such dividend.’’ Laws 1926, 843 (Personal Property 
Law [Consol. Laws, 41] Equitable Trust Co. New York 
Hemenway, 212 Mass. 239, 241, 242, 789; Peabody Eisner, 
247 347, 350, Ct. 546, Ed. converse the 
proposition equally true. dividend the stock other 
tions not stock dividend, but the same dividend 
Matter Rogers, App. Div. 428, 175, affirmed 161 

Plainly the distribution the stock the securities corporation 
the stockholders General Electric was not stock dividend. 
issuing stock dividend the corporation does not divide part with 
any its property assets, but merely changes the evidence own- 
ership which already exists. Here, General Company actually 
parted with its holdings Electric Bond Share Company, and 
consideration receiving these holdings the corporation dis- 
tributed its stock the stockholders General Electric. General 
had sold its holdings Bond Share Company for 
cash and divided the cash among its stockholders, there could 
question, the light the decision Gibbons Mahon, 136 
549, Ct. 1057, Ed. 525, that the dividend thus coming into 
the hands the trustee would have been dividend. 

The intention the settlor found the words art used 
him expressing such intention. Obviously, his intent was 
vent the undue enrichment the life beneficiaries and preserve the 
ownership the stock the General Company himself. 
The language unambiguous and its construction for the court. 
Brainard New York Cent. Co., 242 125, 133, 151 

follows that certain shares the common stock the new Elee- 
trie Bond Share Company, derived from the original securities dis- 
tribution, will become part the trust principal. The new company 
pays its quarterly dividends stock only. These dividends are divi- 
dends stock the declaring company. They are not ‘‘stock divi- 
dends’’ the General Company. The life beneficiaries are en- 
titled share such income. Matter Jackson’s Will, 258 
281, 179 496. not assumed that provision for income 
would rendered nugatory change the form the income. 
question apportioning extraordinary dividends arises. The divi- 
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dends should allocated between principal and income according 
the stipulation herein. 

The judgment the Appellate Division should reversed, the 
interlocutory judgment the Special Term and the matter 
remitted the Special Term modify its final judgment according 
this opinion, with costs this court and the Appellate Division. 


CRANE, (dissenting)—The stated the chief judge 
correct, but not think the settlor used the words dividends’’ 
words art their technical legal sense. intended the 
words ‘‘any and all stock dividends’’ mean ‘‘any kind’’ divi- 
dends. this were not so, the use ‘‘any’’ was superfluous the 
word ‘‘all’’ would have been sufficient. 

therefore, not agree with the reached. 
Judgment accordingly. 


RIGHT SURVIVOR DEPOSIT NAMES 
HUSBAND AND WIFE 


Nannie Pollard, Supreme Court North Carolina, 171 Rep. 341 


The mere making savings deposit man the names 
himself ‘‘or’’ his wife, without further action the part the 
depositor, such the delivery the pass book, does not create 
gift favor the wife, entitling her the deposit the death 
the depositor. 


Action Nannie and others against Pollard, adminis- 
trator the estate Nannie and another. From adverse 
judgment, defendant Pollard, guardian for Bessie Nannie, 
appeals. 

Affirmed. 

Julius Brown, Greenville, for appellant. 

James, Greenville, for appellee. 


ADAMS, J.—In 1931 Nannie died intestate, and Pollard 
duly qualified administrator his estate. The plaintiffs are surviv- 
ing brothers and sisters the deceased, and Bessie Nannie, minor, 
his widow and represented Pollard, her guardian. 

The controversy relates bank deposit; the appellant contending 
that entitled the whole amount thereof his representative 
eapacity guardian the widow. The judgment sets out ad- 

similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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fact the statement that Nannie deposited $4,343 sav- 
Nannie Bessie This continued the form the 
deposit and after the intestate’s death. the absence rebut- 
ting evidence, the person making deposit bank deemed 
the owner the fund. The appeal therefore brings this case: 
husband deposited money bank which was entered upon the records 
the bank the name the husband his wife; the husband died; 
the wife survived. the widow entitled the deposit? 

The deposit did not constitute gift the wife inter vivos. 
make gift bank deposit there must not only intention 
but delivery and loss dominion over the property given. 
701, title the deposit remained the husband; 
hence the only right the wife had draw out the money was virtue 
the authority conferred upon her her husband, she acting his 
and her power agent was revoked the death her husband. 

The trial court adjudged that the administrator the deceased 
entitled the deposit distributed assets the estate. 
coneur the judgment. 

Affirmed. 


DEPOSIT WHEN BANK INSOLVENT 


Mickle Ormond Beach Bond, Mortgage Guaranty Co., Supreme 
Court Florida, 152 So. Rep. 852 


Where the drawer check deposits bank time when 
the officers the bank know, ought know, that the bank 
hopelessly insolvent, and the bank fails the following day, the de- 
positor will entitled preference the assets the bank. 


Suit the Ormond Beach Bond, Mortgage Guaranty Company 
against Mickle, liquidator the Merchants’ Bank Trust 
Company, and others. From judgment overruling defendants’ motion 
dismiss, defendants appeal. Affirmed. 

Hull, Landis Whitehair, Land, for appellants. 

and Selden, Hodgen Couchman, all Daytona 
Beach, for appellee. 


TERRELL, J.—On July 10, 1929, appellee drew its check for $2,500 
the Franklin Fourth Street National Bank Philadelphia, payable 
the order Bank Trust Company Daytona Beach, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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and deposited with the latter bank the usual course business for 
and credit account. The Merchants’ Bank 
Trust Company closed and went into liquidation the close busi- 
ness July 11, 1929. 

due course appellee filed its claim with appellant liquidator 
and asked that allowed preferred claim against the assets 
said bank. This request was denied, and October, 1931, appellee 
complainant filed its bill complaint the court seeking 
impress trust the assets said bank for the payment its claim 
full; the bill complaint being grounded the theory that the 
bank was hopelessly insolvent and was known so, should have 
been known so, its officers the time the check was accepted 
for deposit and collection. motion dismiss the bill complaint 
was overruled, and this appeal from that decree. 

essence the sole question brought here for our determination 
whether not the bill complaint states facts sufficient make 
case the ground hopeless insolvency, the law being well settled 
that deposits not under such circumstances known 
should have been known its officers. 

Appellants counsel have offered very full and thorough brief 
support the alleged the bill, citing the governing 
rule supported authority from many jurisdictions. Appellee rests 
its case reliance Walker MeNeil al., Fla. 181, So. 994. 

have examined the bill complaint and briefs counsel, and 
our that the allegations the bill are sufficient with- 
stand the motion dismiss. The law and rule hopeless insolvency 
its relation this case were discussed and approved this court 
the recent case Garrett Tunnicliffe, 107 Fla. 393, 145 So. 213, 
805. Further discussion here would serve useful 
purpose. 

The judgment below accordingly affirmed authority Walker 
and Garrett Tunnicliffe, supra. Affirmed. 


FEDERAL LEGISLATION 
AFFECTING BANKS 


Review Measures Introduced Congress Passed Which 
Have Bearing Banking Activities 


BANKS 


Mortgage Loans Federal Reserve Banks. House Bill 9146, intro- 
duced Mr. Muldowney, Pa., April 16, would add new section 
the Federal Reserve Act, known section 13b, providing that, 
upon the indorsement any its member banks, Federal Reserve 
bank may discount any note not exceeding ten thousand dollars 
amount, the extent not over per cent. the unpaid portion 
such face amount, provided the note first lien real 
estate upon which there located dwelling used the owner 
home. 


Direct Loans Industry. Senate Bill 3487, introduced Senator 
Glass, Virginia, April 28, would make possible for each Federal 
Reserve Bank make loans established industrial commercial 
businesses located its district, where such concerns are unable ob- 
tain requisite financial assistance reasonable basis from the usual 


Branches Territories. Senate Bill 3287, introduced Senator 
Fletcher, Florida, April providing that any national bank located 
Territory possession the United States may, with the approval 
the Comptroller the Currency, establish new branches such 
Territory possession, was passed the Senate April 25. 


State Taxation National Banks. Bill 9045, introduced 
Mr. Steagall, Alabama, April 10, would amend section 5219 the 
Revised Statutes (12 Code 548), relating State taxation 
national bank shares, read follows: 


5219. The legislature each State may determine and direct 
the manner and place taxing national banking associations located 
within its limits, provided such taxation shall not greater rate 
than imposed upon the shares, business income, and/or property 
State banks. State banks shall mean and include all persons and cor- 
porations engaged the business commercial banking. 

tax shares, the shares any national banking 
association owned nonresidents any State shall taxed the 
district the State where the association located and not else- 
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where; and such association shall make return such shares and pay 
the tax thereon agent such nonresident 

This Act shall take effect and force from and after 
its 


Stock Ownership Directors Federal Reserve Member Bank. 
Senate Bill 2601, introduced Senator Fletcher, Florida, February 
proposes repeal much section the Banking Act 1933 
relates stock ownership directors member banks the Fed- 
eral Reserve System. 

The bill was reported without amendment the Senate Committee 
Banking and Currency and explained follows the Commit- 
tee’s report: 


bill repeals the provisions the Banking Act 1933, 
tive year from the date the enactment the Act, which require 
every director, trustee, other member the governing body na- 
tional banking associations, and State banks and trust companies 
which are members the Federal Reserve System the bona fide 
owner his own right shares stock such banking association, 
State bank, trust company, having par value the aggregate 
not less than $2,500 the capital stock the bank exceeds $50,000, 
$1,500 the capital the bank less than $50,000 and more than 
$25,000, and $1,000 the capital the bank less than $25,000. The 
provisions above referred being repealed the bill herewith re- 
ported, section 5145, amended, the Revised Statutes restored. 
Said section 5146, amended, requires every director national 
banking association own his own right shares the capital stock 
the association, the aggregate par value which shall not less than 
shares the capital the bank $25,000 more, shares 
the capital the bank less than 


Indemnity Bonds. Senate Bill 2915, introduced Senator Neely, 
West Virginia, February and requiring national banks obtain 
indemnity bonds from State-qualified bonding companies (referred 
the March issue the Journal page 260), was reported the 
Committee the Judiciary April 27, without amendment, and with 
the recommendation that the bill passed. The bill explained the 
Committee’s report follows: 


State the Union requires American surety and bonding 
companies comply with its laws condition precedent such 
companies doing business the State question. 

the year 1932, virtue the laws the various States, the 
American companies paid into State treasuries total premium tax 
$11,613,626.28. The minimum tax $6,630.27 was paid the State 
Nevada and the maximum more than million dollars was paid 
the State New York. 

the same year and from the same source California received 
more than million dollars; Pennsylvania, Massachusetts, and New 
Jersey each more than three fourths million dollars; and Illinois 
and Ohio each received more than half million dollars. Connecticut, 
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Indiana, Michigan, and Missouri each received almost $300,000; Texas 
and Wisconsin each received more than $200,000; Iowa, North Carolina, 
Oklahoma, Tennessee, Vermont, and Virginia each received more than 
$100,000. 

State the Union has provided means whereby process 
commencing suit may legally served every American surety com- 
pany which does business therein. 

American companies regularly maintain approximately 100,- 
000 agents and 30,000 other employees. 

the qualified companies paid their employees, the year 
1933, $48,300,831 salaries and wages. 

least one great foreign insurance association, which actively 
and competes with the American companies for the busi- 
ness writing indemnifying bonds throughout the United States, has 
legally qualified business only one State the Union, Illinois. 
This association maintains practically agents employees this 
country. pays premium taxes any State excepting 
And, excepting there State the Union which process 
commencing suit against can legally served. 

foreign company and every other foreign company will re- 
quired, the bill enacted into law, pay its fair proportion 
premium taxes into the treasury each State which supplies in- 
demnifying bonds national banking associations. 

bill does not seek create monopoly favor the Ameri- 
can companies; does not propose confer single favor upon them, 
provide them single advantage. Nor does seek bar any 
foreign company association from participating the writing 
surety bonds for national associations. 

sole purpose the legislation the notoriously 
unfair advantage which the foreign company question has long 
enjoyed and still enjoys over the American companies, and require 
bear its equitable share the burdens which are now borne exclu- 
sively the American companies and from which the latter have 
means escape. 

effect the bill, becomes law, will simply equalize 
the conditions under which the foreign carriers insurance and Ameri- 
can surety companies may compete for the American business writing 
bonds for national banking 


similar bill was introduced the House (House Bill 9456) 
Mr. Goldsborough, Maryland, May 


Person Company Accepting Deposits Subject Examination. 
Section (a) (2) the Banking Act 1933 makes unlawful for 
any person company other than financial institution private 
banker, subject examination and regulation under State Federal 
law, engage the business receiving deposits subject check, 
unless such person company submits periodical examination 
the Comptroller the Currency the Federal Reserve Bank and 
makes the reports required national banks. This section, now 
stands, takes effect June 16, 1934. 
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Senate Bill 3316, introduced Senator Russell, Georgia, would 
postpone the taking effect this provision until June 16, 1935. 


Extension Effective Date Certain Provisions the Banking 
Act 1933. Senate Bill 3422, introduced Senator Fletcher, Florida, 
April 23, would extend the effective date section the Bank- 
ing Act 1933, imposing limitations joint stock ownership banks 
and other corporations, from June 16, 1934 June 16, 1935. This bill 
would also grant the same extension time section 20, prohibiting 
member banks the Federal Reserve System from being affiliated with 
securities company, and section 21, relating the acceptance de- 
posits subject check persons corporations not subject exam- 
ination and regulation under State Federal law. 


Investment Securities Port New York Authority—Security 
for Deposits. Senate Bill 2735, introduced Senator Wagner, New 
York, February 12, provides for the amendment section 5136 
the Revised Statutes (12 Code 24) and for the amendment 
section 5153 the Revised Statutes (12 Code 90). 

Section 5136 places certain restrictions upon national banks deal- 
ing investment securities but provides that the restrictions shall not 
apply the general obligations any State any political subdivi- 
sion thereof. 

5153 the Revised Statutes authorizes national banks 
give security for deposits public money State any political 
subdivision thereof. 

The object the amendment extend the provisions these 
statutes inelude such body politie the ‘‘Port New York 
Authority’’ the joint action the two States New York 
and New Jersey. 

The Port New York Authority ‘‘a body corporate and 
created compact between the States New York and New Jersey 
(ch. 154, Laws New York, 1921; ch. 151, Laws New Jersey, 1921), 
with the consent Congress (Pub. Res. No. 17, 67th Cong., approved 
Aug. 23, 1921). consists commissioners, the 
Governor each State with the advice and consent the senate. 
‘‘the municipal instrumentality the two 
and has been authorized them and Congress effectuate 
certain comprehensive plan for the development the port district 
(ch. the Laws New Jersey, 1922; ch. the Laws New 
York, 1922; Pub. Res. No. 66, 67th Cong., approved July 1922). 
partial effectuation this comprehensive plan, performs govern- 
mental functions, including the and operation highways, 
the relief congestion streets and the harbor, operation the 
Tunnel, the George Washington Bridge, the three Staten Tsland 
bridges, the Port Authority Inland Terminal No. proceeding 
with the construction the Midtown Hudson Tunnel between Man- 
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hattan and Weehawken under loan agreement with the United States, 
executed the Federal Administrator Public Works 
pursuant title the National Industrial Recovery Act. Under this 
agreement, the United States has agreed advance not exceed 
$37,500,000 toward the construction the tunnel. Under the terms 
this agreement all advances made the United States, well all 
deposits future Midtown Hudson Tunnel revenues, must secured 
collateral the banks which the funds are deposited. 


Offenses Against Member Banks the Federal Reserve System. 
Senate Bill 2841, introduced Senator Ashurst, Arizona, February 
21, referred the April issue the Journal page 359, was 
amended the Senate certain particulars and, amended, passed 
the Senate March and sent the House. The bill was further 
amended and passed the House May 


Spurious Commercial Paper. Senate Bill 3476, introduced Sen- 
ator Copeland, New York, April 26, would impose penalty 
fine not less (more?) than ten thousand dollars imprisonment for 
not more than ten years, both, upon any person who negotiates at- 
tempts negotiate spurious, false unauthorized other 
commercial instrument any State, which instrument appears its 
payable another State country ‘‘by any maker, agency 
person who does not fact exist, who did not authorize the obliga- 
tion purported created 


CURRENCY 


Issuance New Currency Every Two Years. Senate Bill 3288, 
introdueed Senator Connally April would authorize the issu- 
ance new currency and the existing and outstanding 
every two years. Under this bill, approved, currency out- 
standing the time approval must redeemed within two years 
thereafter subject discount per cent. for each six months 
period, portion thereof, that remains outstanding. The biil reads 
follows: 


the Secretary the Treasury authorized and directed 
issue new currency replace all existing the United States 
outstanding the date approval this Act. Such outstanding cur- 
shall redeemed with new currency the Treasury the 
United States any Federal Reserve member bank within two 
the date approval this Act. 

Such outstanding currency not surrendered and redeemed 
within such two-year period shall redemption subject discount 
per for each six months portion thereof that such 
reney remains outstanding.’’ 
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The Dies Silver Purchase Bill. House Bill 7581, known the Dies 
Silver Purchase Bill, which was mentioned the April issue the 
Journal page 349 having been passed the House, was referred 
the Senate Committee Agriculture and Forestry and reported 
that Committee, with amendments, accompanied report No. 697. 
The following general statement taken from this report: 


bill designed accomplish the following purposes: 

Enable the United States dispose all agricultural sur- 
pluses and encourage farm prices and prices generally. 

the price silver and thereby open the markets 
silver-using countries American exportable products and goods. 

Put into the hands the producers adequate quantity 
new money which cannot withdrawn from circulation arbitrary 
action some board bank. 

Retain the markets the world for American agricultural 
surplus products and increase employment making profitable the 
production exportable crops the United States and possessions. 

impossible forecast the amount silver that may 
received exchange for such agricultural surpluses and also 
impossible estimate the amount silver which may secured 
under the nationalization provisions the act. Likewise, impos- 
sible forecast the amount silver which may found necessary 
purchase order reinstate either the 1926 price level the parity 
value silver $1.29 per fine ounce. But whatever silver received 
through either all the provisions the bill, there will profit 
accruing the Treasury the United States. 

illustration: the United States should receive 1,000,000,000 
ounces fine silver average price total cost cents per 
fine ounce, payable silver certificates, then there would accrue the 
Treasury profit seigniorage, additional cents per fine ounce, 
total profit silver certificates the sum $645,000,000. 

the provisions the bill, the largest maximum value 
which can placed upon fine ounce silver $1.29; hence, the bank 
cannot accept silver higher value, and inasmuch the bank 
authorized issue certificates the value $1.29 per fine ounce; 
hence, under the provisions the bill the bank could not accept silver 
higher value than that stated, also the Secretary the Treasury 
could not nationalize silver higher value than the $1.29 per fine 
ounce and likewise, the Secretary the Treasury could not buy silver 
pay more than the fixed sum $1.29 per fine ounce. 

this time none our forms currencies are redeemable 
convertible into gold and problematical gold coins will ever 
found again. Silver has always been used monetary 
metal and since gold out silver the only possible 
available metallic monetary metal. 

the proclamation issued the President December 21, 1933, 
policy was outlined and approved for the enhancement the price 
silver, and the stabilization such enhanced prices, and this bill 
not only harmony with the policy therein stated, but suggested 
additional plan for the enhancement the price silver and 
the stabilization such enhanced 
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Purchase Silver. House Bill 9242, introduced April 
Mr. Busby, provides for the purchase not less than fifty million 
ounces silver per month, home abroad, until one billion ounces 
silver have been added the monetary the United States. 
Through the purchase and sale silver the Secretary the Treas- 
ury, the respective purchasing powers silver and gold are kept 
the ratio 3774 grains silver 22/100 grains gold. Silver 
certificates are issued against the silver purchased and held 
reserve. These certificates are redeemable silver bullion the 
prevailing market price the the United 
States and are legal tender for all debts, public and private. 


Senate Bill 3470, introduced Senator Pope, Idaho, April 26, 
provides for the purchase the Secretary the Treasury silver 
bullion the prevailing rate amount not less than ten million 
ounces per month addition silver required purchased under 
existing laws, agreements treaties. Silver certificates denomina- 
tions $1, $5, $10, $20, $100, and $1,000, are issued against and 
secured the silver purchased. 


Circulation Privilege for Home Loan and Farm Mortgage Bonds. 
House Bill 9256, introduced April Mr. Ellenbogen, 
vania, has for its purpose the extension the privilege 
bonds the Home Owners’ Loan Corporation and the Federal 
Farm Mortgage Corporation. provides that, upon the deposit 
Federal Reserve bank national bank with the Treasurer the 
United States bonds issued the Home Owners’ Loan Corporation 
the Federal Farm Mortgage Corporation, such bank shall en- 
titled receive from the Comptroller the circulating notes 
amount equal the face value the bonds deposited security. 
United States for the same purposes are national bank notes and are 
redeemable lawful money the United States. 


Equalizing Purchasing Power the American Dollar with Foreign 
Money. Bill 9393, introduced April Mr. Ramsay, West 
Virginia, provides ‘‘that, addition all other import duties upon 
goods and merchandise imported into the United States America 
from foreign nations, there shall imposed upon such imports duty 
equal and equivalent the difference between the value the money 
the nation where such imports are shipped compared value 
with the dollar the United States America.’’ 


Coinage 3-Cent Pieces. Senate Bill 3500, introduced Senator 
Vandenburg May provides for the coinage 3-cent pieces 
composed copper and nickel, the same proportions which are used 
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the 5-cent pieces now similar bill, House Bill 9467, 
was introduced the House Mr. Brunner May 

Three-cent pieces composed nickel and copper, were coined the 
years beginning with 1865 and ending with 1889 and silver 3-cent coins 
were issued during the years beginning with 1851 and ending with 1873. 


Commemorative Coins. Senate Bill 2966, introduced Messrs. 
Tydings and Goldsborough, Maryland, and passed the Senate 
March 20, providing for the coinage the Director the Mint 
ten thousand 50-cent pieces special, appropriate design com- 
memoration the three hundredth anniversary the founding 
the Province Maryland, was amended the House increase the 
number coins minted from ten thousand twenty-five thou- 
sand. The bill was also amended the House striking out the 
provision making the legal tender. The bill, amended, was 
passed the House May This bill was referred the April 
issue the Journal page 350. 


House Bill 8833, introduced Mr. Maloney, Connecticut, March 
26, providing for the coinage ten thousand silver 50-cent pieces 
commemorate the three hundredth anniversary the founding the 
Colony Connecticut, was reported the Committee 
Weights and Measures with amendment increasing the number 
pieces coined from ten thousand twenty-five thousand, and 
further amendment striking out the provision making these coins ‘‘legal 
tender all payments face 


Senate Bill 2901, introduced Senator Carraway, Arkansas, 
authorize the coinage five hundred thousand silver 50-cent pieces 
commemoration the one hundredth anniversary the admission 
the State Arkansas into the Union, passed the Senate March 
20, was reported the House Committee without amendment, April 
25, and passed the House May 


Senate Bill 3358, introduced Senator Barkley, Kentucky, 
April 12, would provide for the coining six hundred thousand 50-cent 
silver pieces commemoration the two hundredth anniversary the 
birth Daniel Boone. The bill was passed the Senate April 
and passed the House May 


HOME OWNERS’ LOAN ACT 


Amendments. Senate Bill 2999, introduced Senator Fletcher, 
amending the Home Owners’ Loan Act 1933 for the purpose ex- 
pediting the operations the Home Owners’ Loan Corporation and 
the improvement homes and providing for the employ- 
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ment labor, was signed the President and became law April 
27. The outstanding feature the bill provide for the guaranty 
the United States the principal of, well the interest on, bonds 
issued the Home Owners’ Loan Corporation. provides that the 
Corporation shall not issue bonds excess its assets and the Cor- 
poration authorized sell such bonds exchange the same for 
mortgages and buy its bonds the market not more than par and 
the bonds purchased may sold the Corporation with the ap- 
proval the Secretary the Treasury. The provisions for these 
bonds, guaranteed the United States principal and interest, 
not apply bonds heretofore issued Home Owners’ Loan 
but provision made for refunding any outstanding bonds the 
option the holder during period months after this bill takes 
effect, with the new bonds. The refunding bonds will bear interest 
such rate may prescribed the Corporation with the approval 
the the Treasury, but not less than that first fixed 
the new bonds. The Corporation, for the purpose this refunding, 
authorized increase its total bond issue amount the bonds 
refunded. 

The following explanation the other provisions the bill given 
the report the House Committee Banking and Currency: 


the bill provides that the Corporation shall only have 
power refund home mortgages cases where the home owner was 
involuntarily default the time the Home Owners’ Loan 
1933 took and are now unable refinance their home 
mortgage except that the Corporation may also give relief 
home owners who have defaulted since June 13, 1933, where 
shown that such default was due unemployment condi- 
tions misfortune beyond the control the home owner, where the 
home mortgage other obligation lien held institution 
which liquidation. 

the bill further authorizes the Corporation advance 
cash, not only make necessary repairs and provide necessary main- 
tenance, but also advance cash for ‘rehabilitation, modernization, 
rebuilding, and enlargement the homes financed,’’ provided that not 
more than $200,000,000 derived from the sale the bonds the Cor- 
poration may used for such purposes. expected that this pro- 
vision will provide substantial amount employment the improve- 
ment these houses, and the same time the Corporation will 
cbtaining better security reason such improvement. 

the bill authorizes the Corporation grant exten- 
sion principal interest home owner where such extension 
justified but eliminates the 3-year compulsory moratorium the exist- 
ing law. 

the bill provides for the redemption homes lost 
the owner subsequent January 1930. The existing law limits such 
redemption cases homes lost within years prior the refunding 
the Corporation. 
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the bill provides for the investment the Secretary 
the Treasury full-paid income shares Federal Savings and loan 
associations amount not exceed per cent. the total invest- 
ment such associations, which shares may retired the Secretary 
the Treasury after years but not exceed per cent. any one 
year. The purpose this section provide funds for loans 
used the improvement existing homes and the construction new 
homes. 

further provides that any Federal savings and loan as- 
sociation any member Federal home loan bank, when designated 
for that purpose the the Treasury, may employed 
agent the Government any other instrumentality the 
United States. 

the bill provides for the conversion members 
the Federal home loan banks into Federal savings and loan associations 
upon vote per cent. more the votes cast legal meeting 
called consider such action. 

the bill amends section the Federal Reserve Act 
make Home Owners’ Loan Corporation bonds and Federal 
home loan bank bonds eligible collateral for 15-day loans made 
Federal Reserve banks their members, and section (b) the 
Federal Reserve Act amended enable Federal Reserve banks 
purchase Home Owners’ Loan Corporation bonds and Federal home 
loan bank bonds having maturities from date purchase not exceed- 
ing months. 

the bill authorizes Federal Reserve banks with the 
approval the Secretary the Treasury act depositaries, 
todians, and fiscal agents for the Home Owners’ Loan Corporation. 

the bill authorizes the Home Owners’ Loan Corpora- 
tion buy bonds debentures Federal home loan banks and 
make advances such banks, but not exceeding $50,000,000 may in- 
vested advanced this manner. 

the bill amends section the Federal Home Loan 
Bank eliminate the requirement that mortgages shall not 
more than months past due order that they may constitute eligible 
and thus allows lending institutions extend reasonable 
sideration home-owner borrowers default. 

the bill provides for transfer the Federal Home 
Loan Bank Board $500,000 the $100,000,000 appropriated for the 
purpose enabling the Secretary the Treasury for pre- 
ferred shares Federal savings and loan associations. Such sum 
used for the purpose encouraging local thrift and local home 
financing and promote, organize, and develop such associations 
similar associations organized under local laws. 

the bill amends the criminal provisions the original 
act not only prohibit unauthorized charges against home own- 
ers, but also prohibit any solicitation attempt charge home 
owners unauthorized sums connection with the refunding mort- 
gages. 

Owners’ Loan Act 1933 require all payments made Home 
Owners’ Loan Corporation applied ‘by the retirement its 
bonds. 
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the bill amends the Federal Farm Mortgage Corpora- 
tion Act 1934 provide that the bonds such corporation 
shall not issued excess its assets. This provision inserted 
order that the farm-loan legislation and home-loan legislation will con- 
form this particular others.’’ 


DEPOSIT INSURANCE 


Continuation Temporary Insurance. Senate Bill 3025, introduced 
Senator Glass 12, would extend the temporary deposit in- 
surance fund beyond the time now fixed for its termination, July 
1934, and continue June 30, 1935. 

House Bill 9368, introduced Mr. Steagall April 26, would, 
likewise, continue temporary insurance June 30, 1935. addition, 
the House Bill would the amount securities which the Fed- 
eral Deposit Corporation may issue and have outstanding, 
from three times its capital five times its capital. This bill would also 
have the securities issued the Corporation guaranteed, both 
principal and income, the United States and would exempt such 
securities from taxation except surtaxes, estate, inheritance and gift 
taxes. The House Bill also has provision the effect that the Federal 
Deposit Insurance purchase, make loans on, the 
assets any bank, savings bank trust company, closed during the 
period between December 31, 1929 and January 1934. 


Sale Assets Insolvent Banks. House Resolution 338, submitted 
Mr. Schrugham April 16, declares that the sense the House 
Representatives that the Federal Deposit Insurance Corporation 
take immediate action out the provisions subsection (m) 
section 12B the Federal Reserve Act (section the Banking Act 
1933). 

This section provides that receivers liquidators Federal Re- 
serve members, becoming insolvent, may offer the assets such banks 
for sale the Federal Deposit Insurance Corporation, security 
for loans from the Corporation, upon receiving permission from the ap- 
propriate State Federal banking authorities, the funds acquired 
used for the same purposes other funds realized from the 
liquidation the bank’s assets. 


TRANSACTIONS WITH FOREIGN GOVERNMENTS 


Financial Transactions with Defaulting Foreign Governments Pro- 
hibited. Senate Bill 682 (the Johnson Act), which prohibits financial 
transactions with any foreign government default its obligations 
the United States and which has been pending for more than year, 
was approved the President and law April 13. 

The Act, signed the President, reads follows: 
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hereafter shall unlawful within the United States 
any place subject the jurisdiction the United States for any per- 
son purchase sell the bonds, securities, other obligations of, any 
foreign government political thereof any organization 
association acting for behalf foreign government polit- 
ical subdivision thereof, issued after the passage this Act, make 
any loan such foreign government, political subdivision, organiza- 
tion, association, except renewal adjustment existing indebt- 
edness while such government, political subdivision, organization, 
association, default the payment its obligations, any part 
thereof, the Government the United States. Any person violating 
the provisions this Act shall upon conviction thereof fined not 
more than $10,000 imprisoned for not more than five years, both. 

used this Act the term ‘person’ includes individual, 
partnership, corporation, association other than corporation 
created pursuant special authorization Congress, cor- 
poration which the Government the United States has exercises 
controlling interest through stock ownership 


MONEY ORDERS—POSTAL SAVINGS 


Fees for Money Orders. Bill 3214, introduced March 13, 
1933, Mr. Foss, Massachusetts, would authorize the Postmaster Gen- 
eral exact fee, upon paying money order office other than 
the one which drawn, equal the amount charged for the issue 
the order. The object the bill compensate the post office 
department for the extra clerical work involved the payment such 
bill was passed the House May 


Exemption Postal Deposits from Taxation. House Bill 9472, 
introduced May Mr. Ellenbogen, Pennsylvania, provides that 
for moneys borrowed the United States through the 
ceptance Postal Savings deposits and the interest thereon shall 
exempt from taxation, now hereafter imposed the United States, 
any District, Territory, dependency, possession the United States, 
any State, county, municipality, local taxing municipal author- 

LOST BONDS 


Payment for Lost Government Bonds. Senate Bill 1528, providing 
for indemnifying owners lost interest bearing bonds the United 
States, upon the giving proper security, which was referred 
the March issue the Journal page 264, was approved the Presi- 
dent and became law April This law will known 
Act No. 144. 


